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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commod- 
ity Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.”» They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 


III 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 9432) 


In re GLEN & MOHAWK MILK ASSOCIATION, INC. AMA Docket 
No. M 2-11. Decided November 30, 1964. 


Returns to Plant as “Receipts”—Double Classification—Accounted For— 
Billings for “Receipts” Invalid 


Returns of damaged, out-dated etc., paper packages of milk and milk prod- 
ucts to plant which had been reported and classified in the form in 
which they left, cannot be considered as “receipts” for accounting and 
classification purposes a second time and even if considered as “receipts,” 
such returns were accounted for as leaving the plant in the form in 
which “received.” Billings for these returns invalid. 


Miss Lillian Kaltman, of New York, New York, for petitioner. Mr. Joseph 
A. Walsh and Mr. Kurt Muellenberg for respondent. Mr. Benj. M. 
Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
January 6, 1964, by Glen & Mohawk Milk Association, Inc., a 
handler under Order No. 2, as amended, issued under the act and 
regulating the handling of milk in the New York-New Jersey 
milk marketing area. The petition challenges audit adjustments 
issued by the market administrator for the order and the charges 
to petitioner resulting therefrom as a consequence of the return 
of packaged fluid milk, cream and other dairy products to peti- 
tioner’s pool plant during October, November and December 1962. 
Respondent filed an answer to the petition January 23, 1964, 
upholding the action of the market administrator and the charges 
to petitioner resulting therefrom as in accordance with law and 
the terms of the order. 
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An oral hearing was held March 5, 1964, in New York, New 
York, before Benj. M. Holstein, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, Wash- 
ington, D. C. Petitioner was represented by Lillian Kaltman, 
Attorney at Law, New York, New York, and Joseph A. Walsh 
and Kurt Muellenberg, Office of the General Counsel, United 
States Department of Agriculture, represented respondent. 
Robert Abrams, petitioner’s president and manager, testified for 
petitioner, and Charles Hobson, an auditor in the office of the 
market administrator, testified for respondent. Vincent Murphy, 
audit counsel in the office of the market administrator, also ap- 
peared as a witness. After the hearing, the parties filed briefs. 
On July 7, 1964, the hearing examiner filed a report recommend- 
ing that the petition be dismissed. Petitioner filed exceptions to 
the hearing examiner’s report. 


FINDINGS OF FACT 


1. Petitioner, Glen & Mohawk Milk Association, Inc., is a 
corporation organized and existing under the law of the State 
of New York, with its principal place of business in Fultonville, 
New York, where it operates a milk plant from which it dis- 
tributes milk in the New York-New Jersey milk marketing area. 
Petitioner is a handler regulated under Order No. 2, as amended, 
issued under the act and regulating the handling of milk in the 
New York-New Jersey milk marketing area, and its Fultonville 
plant is a pool plant thereunder.' 


2. During October, November and December 1962, the period 
covered by this controversy, and for several months before and 
after such period, petitioner, pursuant to a contract with H. C. 
Bohack and Company, operator of a chain of retail stores in New 
York City and environs, delivered packaged milk and cream and 
other packaged dairy products to Prudential Dairy Products, Inc., 
and Dairymen’s League, handlers under the order, for distribu- 
tion by them to the Bohack stores. Petitioner sold such products 
f.o.b. its plant at Fultonville and shipped them daily in trucks 
operated by the Carman Trucking Company to the receiving 
depots of Prudential and Dairymen’s League at Maspeth, Long 
Island, New York, and Amityville, New York, respectively, from 
which points such handlers distributed the products to the 
Bohack stores. This arrangement was necessitated by the fact 





1 Milk received at pool plants is classified, priced and pooled under the order. 











GLEN & MOHAWK MILK ASSOC., INC. 1335 
Cite as 23 A.D. 1333 


that petitioner was licensed by the State of New York to sell 
milk only f.o.b. Fultonville, New York, while Prudential and 
Dairymen’s League were licensed to distribute in the areas where 
the Bohack stores were located. 


3. Prudential and Dairymen’s League trucks which made the 
deliveries described in Finding of Fact 2 also picked up from the 
Bohack stores each day for return to petitioner and credit to 
the Bohack account, packaged milk and cream and other packaged 
dairy products previously delivered but rendered unsaleable be- 
cause of spoilage or leaking, damaged, and out-dated cartons, etc., 
referred to as “waste” or “return.” These were taken back to 
the respective depots of Prudential and Dairymen’s League and 
then returned to petitioner’s plant at Fultonville by the Carman 
Trucking Company at no cost for transportation to petitioner. 
The returns were then unloaded on the back receiving platform 
of petitioner’s plant or to a smaller truck operated by petitioner 
in the yard of the Fultonville plant. 


4. During October, November and December 1962, returns 
arriving at petitioner’s Fultonville plant from Prudential were 
sometimes but not regularly accompanied by tickets prepared by 
Prudential showing the quantity and description of the products 
returned that day. The information on such tickets was sum- 
marized periodically by petitioner on a “Leaker Report” and used 
by it as a guide to locate instances of excessive returns, but no 
record of such returns was kept by petitioner. No such tickets 
were available with respect to returns from Dairymen’s League 
and no record of such returns was kept by petitioner. 


5. Prudential and Dairymen’s League billed Bohack for mer- 
chandise delivered less credit for returns or waste, and supplied 
petitioner with copies of such bills. Prudential and Dairymen’s 
League also supplied petitioner with summary reports showing 
quantities of petitioner’s products on hand at their depots for 
delivery to the Bohack stores, quantities delivered to the Bohack 
stores, and returns or waste from the Bohack stores. Petitioner 
received payment on the basis of its bills and invoices to Pru- 
dential and Dairymen’s League, adjusted by such summary 
reports. 


6. Prior to August 1962, petitioner used the returns described 
in Finding of Fact 3 in the manufacture of a soft cheese which 
it marketed as animal feed and which was classified as Class III 
under the order, and petitioner’s operating records and monthly 
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reports to the market administrator showed the receipt of such 
returns and their utilization in such manufacture. In August 
1962, petitioner discontinued the manufacture of such animal 
feed, but continued to receive returns from the Bohack stores 
at its Fultonville plant. Petitioner’s operating records and its 
reports to the market administrator for October, November and 
December 1962, did not show the receipt or disposition of such 
returns, but during October, November and December 1962, such 
returns left the Fultonville plant in the form in which they were 
received and were dumped. Petitioner continued to receive such 
returns at Fultonville until May 1963, after which time it ar- 
ranged for the disposition of the returns without their receipt at 
Fultonville. As of March 1964, some of the returns were being 
purchased by a cheese manufacturer. 


7. In February and April 1963, an auditor from the market 
administrator’s office observed packaged dairy products on the 
rear platform of petitioner’s plant and was informed by Robert 
Abrams, petitioner’s president and manager of the plant, that 
such products had been received from Prudential and Dairymen’s 
League as returns from the Bohack stores and that such returns 
were no longer being salvaged by petitioner but were to be 
loaded on a truck and taken to dumps. 


8. In April 1963, an auditor from the market administrator’s 
office examined petitioner’s plant records for October, November 
and December 1962, and submitted an audit report to the market 
administrator which showed the above described returns as re- 
ceipts by petitioner from Prudential and Dairymen’s League. 
The quantity of such returns was determined by the auditor 
from an examination of the Prudential return tickets and of 
the credits for returns shown in petitioner’s records, including 
the Prudential and Dairymen’s League summaries. On the basis 
of the audit report and the fact that petitioner’s records showed 
no disposition of the returns, the market administrator adjusted 
petitioner’s obligations for each of the months .in question and 
submitted billings to petitioner in the aggregate amount of $1,- 
044.45 for payment into the producer-settlement fund. This 
result was reached by considering the returns as,“receipts” of 
milk and milk products at petitioner’s plant along with all other 
receipts, in the application of the “Classification and Accounting 
Rules and Regulations” (7 CFR 1002.100 et seq.) issued under 
the order. 











GLEN & MOHAWK MILK ASSOC., INC. 1337 
Cite as 23 A.D. 1333 


CONCLUSIONS 


The actions protested by petitioner follow from the treatment 
by the market administrator’s office of the returns to petitioner’s 
plant as “receipts” of milk and milk products at petitioner’s plant 
required to be accounted for and classified just as if the milk and 
milk products had not been in the plant before. 


The marketing order sets out a plan whereby in general all 
milk, milk products, etc. received at a pool plant are to be re- 
ported by the handler, accounted for and classified. By a com- 
plicated series of processes set out in the “Classification and Ac- 
counting Rules and Regulations” (7 CFR 1002.100 et seq.) issued 
under the order the butterfat entering the plant is ascertained, 
as is the butterfat leaving the plant, and any unaccounted for 
butterfat is treated as “plant loss”. After allowances for a 
specified percentage of plant loss in each category of plant opera- 
tions, the processing of milk, the making of cream, etc., any plant 
loss remaining is assigned to Class I-A. The accounting processes 
then call for assignments or allocations of milk and milk products 
received at the plant to the available classifications in such a 
way that milk received from producers at the plant is placed in 
the highest available classifications at the plant. 


By virtue of the returns here being considered by the market 
administrator as receipts at the plant and these receipts being 
also considered by him as not having been shown to have been 
disposed of because of lack of records of the dumping, the quan- 
tity or amount of Class I-A classifications at the plant was in- 
creased and more producer milk was thereby allocated to Class 
I-A than would be the case if the returns are disregarded as 
“received” at the plant or if the returns were regarded as 
receipts but treated as having left the plant in the forms in which 


they were received. 


Neither in the order provisions nor in the rules and regulations 
referred to above is there any specific mention of returns to a 
plant nor any particular reference to the accounting for or 
classification of any such returns. The applicable provisions of 
the order and of the rules and regulations speak generally of 
milk and butterfat “received” at a plant.? 





2 E.g., sections 1002.30 and 1002.83 of the order and section 1002.141 of the rules and 
regulations. 
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The milk and milk products involved had left the petitioner’s 
plant and been reported and classified in the form in which they 
left the plant. Considering the returns also as receipts to be 
accounted for and classified results in double classifications for 
the same milk at the same plant. The returns consisted of 
damaged, out-dated, etc. paper packages of milk and milk prod- 
ucts which were not iced or refrigerated, which did not enter 
into the operations of the plant, and which, accordingly, were 
not recorded by petitioner as receipts at the plant. In view of 
the unique circumstances here, we do not believe that the returns 
were “received” at the plant for the purposes of accounting and 
classification under the order. 


But, even if the returns should be considered as “received” at 
petitioner’s plant within the meaning of the applicable provisions 
of the order and rules and regulations, the decision or determin- 
ation that they were “received” for accounting and classification 
purposes rests mainly? upon the oral explanation of the plant 
manager that the returns came back to the site of petitioner’s 
plant and were taken to a public dump. The written partial 
records of returns from the Bohack stores were not records in 
themselves that the returns were delivered to and received at 
petitioner’s plant. It seems to us that the picture must be taken 
as a whole, namely, that if there is enough in the way of evidence 
to determine that the returns were “received” at the plant then 
there is also enough to show that the returns left the plant in 
the form in which they were “received” at the plant. We do not 
believe that only part of the picture which indicates receipt of 
returns can be accepted without at the same time accepting the 
rest of the picture of events. 


Under either of the basic conclusions alone, the audit billings 
challenged would be invalid. 


ORDER 


The market administrator for the order shall make appro- 
priate adjustments in petitioner’s account to reflect the conclu- 
sions above. 





3On one or two occasions the market administrator’s auditor saw the returns on the back 
platform. 
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(No. 9433) 


In re GOLDEN JERSEY CREAMERY. AMA Docket No. M 130-1. 
Decided November 4, 1964. 


Dismissal—Petition Withdrawn 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER AUTHORIZING WITHDRAWAL 


In this proceeding under Section 8c(15) (A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seq.), petitioner requested permission to 
withdraw the petition with prejudice and respondent consented 
thereto. Accordingly, the petition is hereby considered withdrawn 
with prejudice. 


(No. 9434) 


In re FIRST NATIONAL STORES, INC. P&S Docket No. 2704. De- 
cided November 2, 1964. 


Packer—Definition—Jurisdiction—Unfair and Deceptive Practice— 
Not Established—Rejection—Discolored Turkeys—Dismissal 


In this disciplinary proceeding complainant has not met the burden of es- 
tablishing that respondent engaged in or used an unfair or deceptive 
practice in violation of section 202(a) of the act in rejecting 4 lots of 
USDA Grade A turkeys because of discoloration and the complaint is 
dismissed. Because of the nature of the chain store’s operations, it is a 
packer under the act and its poultry procurement activities are subject 
to the provisions of the Packers and Stockyards Act. 


Mrs. Dona S. Kahn, Mr. Lowell E. Miller and Mr. Robert R. Kimmel for 
complainant. Lyne, Woodworth & Evarts, of Boston, Massachusetts, for 
respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 203 of the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). It was 
instituted by a complaint and notice of hearing issued by the 
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Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent, First National Stores, Inc., with general offices at 
Somerville, Massachusetts, is a retail grocery chain with over 
600 retail stores in northeastern United States. The complaint 
charges that respondent is a packer under the act and engaged 
in and used unfair practices in commerce in violation of section 
202(a) of the act because it “. . . refused to accept and pay for 
four lots, or 147,062 pounds of turkeys shipped to it ... not- 
withstanding the fact that the turkeys so rejected were ‘U.S.D.A. 
Grade A’ and were in conformity with the terms of the sales 
contract.” 


Respondent in its answer denies that it is a packer subject to 
the act and further denies that the rejected turkeys were 
“U.S.D.A. Grade A” and in conformity with the provisions of 
the sales contract. 


Respondent’s motions for information as to any informal com- 
plaint and for summary judgment on the ground that it is not 
a packer were denied by the hearing examiner and requests by 
respondent for certification of the rulings to the Secretary were 
also denied by the hearing examiner. 


A hearing was held in Boston, Massachusetts, on October 10, 
11, 12 and 16, 1962, before Jack Bain, Office of Hearing Exam- 
iners of the Department. Dona S. Kahn and Lowell E. Miller, 
Office of the General Counsel of the Department, appeared as 
counsel for complainant, and Edward J. Duggan and George E. 
Donovan of Lyne, Woodworth & Evarts, of Boston, appeared as 
counsel for respondent. Complainant called seven witnesses and 
introduced 16 exhibits in evidence, and respondent called six 
witnesses and introduced 23 exhibits, After the hearing, complain- 
ant filed its proposed findings and brief on April 25, 1963, re- 
spondent filed such on June 20, 1963, and complainant filed a 
reply brief on August 22, 1963. 


The hearing examiner issued a recommended decision to the 
effect that respondent is a packer under the act and that respond- 
ent violated the act as charged in the complaint. Respondent 
filed exceptions to the recommended decision and oral argument 
was held before the Judicial Officer on August 24, 1964. 


FINDINGS OF FACT 


1. The respondent, First National Stores, Inc., is a Massa- 
chusetts corporation whose general offices are located at 5 Middle- 
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sex Avenue, Somerville, Massachusetts. It operates about 632 
retail stores in New England, New York and New Jersey. It 
has five geographic divisions, operating from warehouses or dis- 
tribution centers at East Hartford, Connecticut; Somerville, 
Massachsuetts; Portland, Maine; South Kearney, New Jersey, 
and Providence, Rhode Island. It also has warehouses at Bridge- 
port, Connecticut, and North Haverhill, New Hampshire. 


2. Respondent corns beef; cures spareribs; smokes pork bellies 
for bacon; grinds beef, veal and pork and prepares it for sale as 
hamburger, ground beef, frankfurters, sausage, liverwurst, loaf, 
head cheese, chili, salami, bologna, and other smoked table-ready 
meat products. The products in very large quantities are shipped 
from the Somerville warehouse to the other warehouses and to 
the retail stores. 


3. Tillman Produce Co., Inc., Wilton, Wisconsin, is a corpora- 
tion and Bidwell Tillman is the president of the corporation. 
It is engaged in the business of processing and marketing poultry 
and eggs. It buys turkeys from growers and processes them for 
sale as fryers, ready-to-cook turkeys and sells them to retailers 
and others. 


4. About June 7, 1961, respondent and Tillman orally agreed 
that Tillman would sell to respondent and respondent would buy 
from Tillman frozen ready-to-cook turkeys. Respondent placed 
an initial order for 10,000 Beltsville turkeys and it was agreed 
that respondent would order additional turkeys from time to time, 
the turkeys to be “U.S.D.A. Grade A’, the sizes to be specified 
in the orders and the prices to be based upon the daily marketing 
report of Urner-Barry Publications, New York, New York, and 
agreed upon for each order. The turkeys were to be packed in 
bags supplied by respondent carrying its private label ‘“Finast” 
and the total number of turkeys was to be determined by the 
number of bags and the production at the Wilton plant. Re- 
spondent sent about 65,000 bags to Tillman. 


5. During the period June 16, 1961 to October 7, 1961, there 
were twenty-one installment shipments of turkeys by Tillman 
to respondent pursuant to fourteen agreements by telephone as 
to sizes, price, etc. The total number of turkeys shipped was 
63,586. The complaint concerns four shipments of tom turkeys 
rejected by respondent. These shipments consisted of a ship- 
ment on rail car FGEX 1283 shipped on July 17, 1961, a load 
on a Midstates Trucking Company truck shipped on July 31, 1961, 





1342 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 23 A.D. 1339 


rail car WFEX 8092 shipped on September 6, 1961, and a lot on 
a Tillman truck shipped on September 14, 1961. 


6. With respect to a number of the shipments accepted and 
paid for by respondent there were deviations from the terms of 
the orders as to sizes, time of shipment and method of shipment. 


7. In the case of each of the four shipments involved, delivery 
was made to the Worcester Cold Storage Warehouse, Worcester, 
Massachusetts. Upon arrival of each of the shipments one of 
respondent’s buyers examined samples, found the shipments un- 
satisfactory and notified respondent’s head meat buyer who went 
to Worcester from Somerville, Massachusetts and made an ex- 
tensive inspection of the shipments. 


8. In each case of rejection respondent’s head meat buyer, 
Joseph Moran, notified the shipper by telephone within several 
days after delivery that the shipments were not accepted by 
respondent because of a large number of discolored turkeys in 
the shipments. In connection with the first carload rejected, 
FGEX 1283, Tillman arranged with the Worcester Cold Storage 
Company to have the vice-president of that company, John Jacob- 
son, examine all the turkeys in the load and separate out the 
turkeys considered by him to be acceptable to respondent. Re- 
spondent agreed to this procedure and to accept and pay for the 
turkeys found by Jacobson to be satisfactory. Jacobson used his 
experience and judgment as to which turkeys were suitable for 
sale in a retail supermarket rather than “U.S.D.A. Grade A” 
standards. He was not familar with such standards. At the same 
time, Jacobson also handled under the same arrangement, a car- 
load of hen turkeys which arrived partly defrosted and Jacobson 
examined and set aside for respondent hard frozen hen turkeys 
from the shipment considered acceptable and rejected to the 
shipper turkeys not considered acceptable. The complaint does 
not charge a violation of the act in connection with this car. 
When Moran notified Tillman of the unacceptability of these cars 
due to the large number of discolored turkeys, he suggested that 
Tillman or his broker Emil Ernst of Chicago, Illinois, come to 
Worcester to see the turkeys. Neither Tillman nor his broker 
did so. 


9. When the Midstates Trucking Company load arrived, Moran, 
in notifying Tillman of the rejection, also suggested that Tillman 
or his broker come to Worcester. Neither did so and Tillman 
sought to have Jacobson examine and separate out the unaccepta- 
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ble turkeys. Jacobson declined to do so because of the inconven- 
ience to the warehouse. 


10. At Tillman’s plant there existed what is known as resident 
grading service performed under the jurisdiction of the United 
States Department of Agriculture. A grader licensed under the 
Farm Products Inspection Act supervised the grading of the 
turkeys in the fresh state by a limited licensee. The turkeys were 
packed in Cryovac bags and carried the labelling of “U.S.D.A. 
Grade A”. They were placed in the freezer packaged and after 
freezing were kept in a holding or storage room if not shipped out. 


11. On September 26, 1961, Bidwell Tillman requested an “ap- 
peal grading” of the turkeys of the third shipment in issue (WFEX 
8092). Two United States Department of Agriculture graders, J. 
David Marsh and W. M. Cate, conducted the “appeal grading” at 
the Worcester warehouse and issued a certificate stating that 
the “. .. original grading is sustained.” The certificate also shows 
that the carload of 1311 boxes, 37,846 lbs, was divided into ware- 
house lots numbered 5955 consisting of 826 boxes, 5956 consisting 
of 70 boxes, 5957 consisting of 386 boxes and 5958 consisting 
of 29 boxes. The graders examined 83 boxes from lot 5955, 14 
boxes from lot 5956, 38 boxes from lot 5957 and 10 boxes from 
lot 5958. They found 7 birds of the sample from lot 5955 to be 
Grade B, 1 bird from the sample from lot 5956 to be Grade B, 
4 birds from the sample from lot 5957 to be Grade B and 1 from 
the sample from lot 5958 to be Grade B. In addition, the graders’ 
notes carried 18 birds from the sample from lot 5956 with the 
symbols “SF” or “S” and 16 birds from the sample from lot 5958 


with the same symbols. 


12. The applicable poultry grading regulations (7 CFR, Part 
70) provide that any appeal grading may be requested (§ 70.220) 
by an interested party dissatisfied with the original grading if 
the request is made within two days after the grading was per- 
formed. They also provide (§ 70.228) that the original grade 
shall be affirmed if the results of the appeal grading indicate that 
the original grading was not “materially in error.” 


13. On June 2, 1962, there appeared in the Federal Register 
(26 F.R. 4889) a notice of proposed changes in the poultry grad- 
ing regulations (7 U.S.C. Part 70). The notice says that the 
proposed amendments “. .. would . . . limit discolorations due to 
improper freezing and storage in A and B quality...” On July 
27, 1961, the poultry grading regulations were amended (26 F.R. 
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6708) pursuant to the proposed amendments, effective 30 days 
thereafter. 


14. Prior to the effectiveness of the amendments referred to 
above, section 70.353, covering standards of quality for dressed 
and ready-to-cook poultry, contained a subsection (g) headed 
“Discolorations of the skin and flesh” and a subsection (h) 
headed “Freezer burn”. Subsection “(g)” provided that the ag- 
gregate area of all discolorations on the breast and legs of a 
turkey shall not exceed the area of a circle 2 inches in diameter 
and elsewhere on the carcass a circle 3 inches in diameter. Sub- 
section “(h)” permitted a few small pock marks none of which 
is in excess of 14 inch in diameter. 


15. The amendments effective did not change the provisions 
of section 70.353 (g). Subsection “h’, however, was amended to 
read as follows: 


(h) Freezing defects. The carcass or part is practically 
free of defects resulting from freezing. Slight darkening of 
the flesh over the back and drumsticks is permitted provided 
the frozen bird has a generally bright appearance. Occasional 
pockmarks due to drying of the inner layer of skin (derma) 
may be present, provided that none exceeds the area of a 
circle 14 inch in diameter on chickens, guineas, ducks, and 
pigeons, and 14, inch in diameter on turkeys and geese. 


16. Tillman sold the rejected turkeys as “Grade A” to various 
buyers outside New England at reductions in prices. 


CONCLUSIONS 
I 


The first issue is whether the Secretary of Agriculture has 
jurisdiction under Title II of the act over the respondent’s activi- 
ties involved here, namely, the purchases of turkeys at wholesale 
from the processor. 


Section 201 of the act defines the term “packer” as including 
“... any person engaged in the business .. . of manufacturing or 
preparing meats or meat food products for sale or shipment in 
commerce...” ' 


Section 202 (as amended September 2, 1958, Public Law 85-909, 
85th Congress, 2d Sess., 72 Stat. 1749) provides in part that it 
shall be unlawful for any packer, with respect to livestock, meats, 
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meat food products, livestock products in manufactured form, 
poultry or poultry products, to engage in or use any unfair, un- 
justly discriminatory or deceptive practice in commerce. 


Hence if respondent is a “packer” under the act section 202 
covers its activities here involved with respect to the purchase at 
wholesale of turkeys. 


It has long been the administrative interpretation of the De- 
partment that the activities described in Finding of Fact 2 con- 
stitute the manufacturing or preparing of meat and meat food 
products for sale or shipment in commerce within the meaning 
of section 201 even when performed by a retail food chain whose 
principal business is retailing food. The Secretary of Agriculture 
v. The Great Atlantic and Pacific Tea Company, B.A.I. Docket 
No. 476 (1936). In fact this respondent has been filing annual 
reports as a packer under the act since 1929. 


Moreover, we think the issue pretty well settled against re- 
spondent by the legislative history of 72 Stat. 1749. The act was 
one of several legislative proposals to transfer Title II of the 
act to the Federal Trade Commission. One of the two or three 
principal reasons advanced in support of these proposals was 
that retail food chains were getting or claiming immunity from 
the jurisdiction of the Federal Trade Commission in connection 
with their general business because they were incidentally “pack- 
ers” under the Packers and Stockyards Act. Respondent was 
named in the legislative hearings as one of the grocery chains 
qualifying as a “packer” under the act. (Hearings on Unfair 
Trade Practices in the Meat Industry before the Subcommittee 
on Antitrust and Monopoly of the Committee on the Judiciary, 
United States Senate, 85th Congress, Ist Session (1957) pp. 34, 
48; Joint Hearings on Meat Packers before Subcommittees of 
Judiciary and Interstate and Foreign Commerce Committees, 
House of Representatives, 85th Congress, Ist Session (1957) 
p. 274.) 


The United States Department of Agriculture proposed amend- 
ments which would have exempted from the provisions of the 
Packers and Stockyards Act chain stores and others who were 
not principally engaged in the meat packing business. Senate 
Hearings, supra, pp. 399, 400; House Hearings, supra, pp. 238, 
239. 


But the legislative solution of the problem before the Congress 
was to enact H.R. 9020 which left the definition of “packer” as 
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it was and limited jurisdiction of the Secretary of Agriculture 
under the act to the activities of a “packer” with respect to live- 
stock, meats, meat food products, livestock products in manu- 
factured form, poultry or poultry products. 


In reporting out H.R. 9020 the House Committee on Agricul- 
ture, House Report No. 1048, 85th Congress, Ist Session (1957) 
said: 


“(4) Chain stores and other firms engaged only inci- 
dentally in the meat packing or processing business will be 
subject to the trade practice provisions of the Packers and 
Stockyards Act only to the extent that they are engaged in 
meat packing or some other operation falling within the 
specific responsibility of the Secretary of Agriculture under 
the act.” (Emphasis supplied.) 


We conclude that the activities of the respondent covered by 
the complaint are within the jurisdiction of the Secretary under 
the act. 


II 


On the merits the controlling issue posed by complainant is 
whether the rejected turkeys were “U.S.D.A. Grade A”. Com- 
plainant seems to claim that the rejected turkeys at all times 
complied with the U.S.D.A. Grade A standards effective August 
28, 1961. Respondent contends that many of the turkeys did not 
conform to such standards and that there was also an implied 
warranty that the turkeys would be suitable for sale in a retail 
supermarket. But this is a disciplinary proceeding, not one 
culminating in damages or reparation. As we said recently in 
In re Alfred Salmon, et. al., 23 A.D. 662, 665 (1964) every breach 
of contract by a packer does not automatically escalate into the 
engaging in or the use of an unfair or deceptive trade practice in 
violation of section 202 (a) of the act. 


In our opinion it is a close question as to whether complainant 
has sustained the burden of proving that the shipments of turkeys 
involved complied with the contract requirements. 


On the one hand there is complainant’s evidence to the effect 
that the turkeys were graded by or under the supervision of an 
official grader as “U.S.D.A. Grade A” at Tillman’s plant and the 
testimony of Tillman and the grader at the plant to the effect 
that the turkeys were of Grade A quality. There is also the so- 
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called “appeal inspection” which purported to uphold the Grade 
A grading of the turkeys in one of the four shipments and the 
evidence that the rejected turkeys were resold by respondent as 
Grade A without protest or rejection. 


To the opposite effect there is the testimony on behalf of re- 
spondent of its employees and personnel of the Worcester Cold 
Storage Warehouse Co. that large numbers of the turkeys in the 
rejected shipments were discolored in appearance. When Tillman 
was informed of this by Moran with respect to the first two of 
the four shipments rejected, Moran asked that Tillman or his 
broker come to Worcester to see what the trouble was but neither 
came. Furthermore, it is not clear from the evidence that the 
four shipments were made up entirely of freshly frozen turkeys 
or whether the turkeys, or some of them, had been in storage after 
grading and prior to shipment. Respondent also produced several 
of the turkeys in issue and color photographs of others involved 
and of the hen turkeys not in issue, all of which appear to be 
discolored due to so-called “slow freeze’. 


Too, the value of the results of the so-called “appeal inspection” 
for complainant’s purposes is dubious. This inspection was not 
a valid “appeal inspection” under the grading regulations since 
it was not requested by a person contesting the original grading 
and since it was done weeks after the original grading. But 
even so, the results of the examination of the birds are not con- 
clusive. While the graders found only 4.4% of the samples to 
be Grade B instead of Grade A, the graders’ notes carried the 
symbols “SF” or “S” with respect to 18 out of a sample of 28 
birds and to 16 out of a sample of 20 birds. The grader who 
testified, Marsh, thought that these symbols mean “slow freeze” 
but he was not sure because the notes were made by Cate, another 
grader, who did the grading with Marsh. But Marsh testified 
that the number of birds indicated by the symbols were slightly 
discolored, presumably due to “slow freeze”, but not enough to 
take them out of Grade A. 


At the oral argument upon exceptions to the hearing examiner’s 
report, counsel for complainant orally moved to reopen the hear- 
ing to receive testimony from Cate presumably to the effect that 
Marsh’s evaluation of the meaning of the symbols noted by Cate 
was not correct. The motion was denied by the Judicial Officer. 
A petition to reopen the hearing was not filed. Regardless, how- 
ever, of what testimony Cate might have given, about 64% of 
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one sample and 80% of another sample were sufficiently different 
in appearance from the other turkeys in the samples to warrant 
special notations. This shows that the turkeys were not “uni- 
formly bright” as complainant claims. At least there was some 
difference in the brightness. 


On complainant’s side and considered significant by the hear- 
ing examiner is the evidence that the rejected turkeys were 
resold by respondent to various buyers as Grade A without pro- 
test or rejection. This evidence is somewhat balanced by the 
facts that the turkeys were labelled “U.S.D.A. Grade A”, that 
they were resold at reduced prices and that there may not have 
been general understanding as to exactly what Grade A standards 
were as to discoloration due to slow freezing. ? 


Summing up, it may or may not be that respondent was more 
finicky about the appearance of the turkeys in the shipments than 
it was entitled to be under the sales contracts. It seems to us 
that a jury in a contract action might go either way. But for 
our purposes in this proceeding, we do not believe that com- 
plainant has shown that respondent was guilty of any bad faith 
or any “unfair” or “deceptive” practice. It accepted without 
protest other shipments deviating from contract terms. No motive 
has been established for the rejections except for respondent’s 
explanations as to the color of some of the turkeys. Some refer- 
ence is made in the evidence to the effect that the bags supplied 
by respondent were old and that the old packages detracted from 
the appearance of the birds. All the thousands of turkeys ac- 
cepted by respondent were packed in bags from the same lot of 
bags and there is no substantial evidence that the condition of 
the bags had anything to do with the rejections. Right or wrong 
as far as sales law is concerned, respondent believed that many 
of the turkeys in the rejected shipments were not up to the 
appearance called for by the sales agreements. 


In concluding, we decide that complainant has not met the 


1 Counting the turkeys designated by the symbols with the birds graded “B”, brings a 
total of more than 10% of the turkeys in the shipment. 


2 Ward Wagner, Head of the Poultry Grading Section, United States Department of Agri- 
culture, testified that (Tr. p. 663) turkeys in color photographs (Respondent’s Exhibits 9 
and 11) which were discolored would meet Grade A standards before August 28, 1961, but 
not after that date. In other words, according to his testimony, discoloration due to slow 
freeze was not a grade factor before the effective date of the amendment of section 70.353 
of the grading regulations. One gets the impression from the record that the other graders 
considered discoloration as a grade factor whether due to slow freeze or some other reason. 
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burden of establishing that respondent engaged in or used an 
unfair or deceptive practice in violation of section 202 (a) of 
the act. 


ORDER 


The complaint herein is dismissed. 


(No. 9435) 


In re LYON B. HUTCHERSON, JR., d/b/a THE FARMERS MARKET 
OF GLASGOW. P&S Docket No, 3133. Decided November 2, 1964. 


False Weights—Suspension of Registration—Consent 


Respondent is ordered to cease and desist from (1) weighing livestock at 
false weights, (2) making entries of false weights in his records, (3) 
paying for livestock on basis of false weights and (4) failing to operate 
livestock scales in accordance with instructions, and is suspended as 
a registrant under the act for a period of 10 days. 

Mr. Donald E. Graham for complainant. Mr. William B. Jones, of Glasgow, 
Kentucky, and Mr. C. T. ‘Tad’ Sanders, of Kansas City, Missouri, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act instituted by a Complaint filed on March 
26, 1964, by the Director, Packers and Stockyards Division, Agri- 
cultural Marketing Service, United States Department of Agricul- 
ture. The Complaint charges that respondent violated certain 
provisions of the Act and the regulations issued thereunder. 


On August 17, 1964, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations set forth in 
the Complaint, waives oral hearing and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations set forth in the Complaint. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 
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FINDINGS OF FACT 


1. (a) Lyon B. Hutcherson, Jr., respondent herein, is an in- 
dividual doing business as The Farmers Market of Glasgow, 
whose address is Glasgow, Kentucky. 


(b) The respondent is, and at all times material herein was, 
registered with the Secretary of Agriculture, as a dealer under 
the Act and engaged in the business of conducting and operating 
a buying station, in commerce, hereinafter referred to as the 
“buying station,” located on the Burkesville Highway approxi- 
mately four miles east of Glasgow, Kentucky. 


2. Respondent, on December 7, 1963, in the transactions re- 
ferred to in paragraph II of the Complaint, in connection with 
the weighing of livestock purchased by respondent on a weight 
basis at the buying station, (a) weighed the livestock at less 
than the true and correct weight of the livestock; (b) made en- 
tries in respondent’s accounts and records showing weights less 
than the true and correct weight of the livestock; and (c) paid 
the sellers of the livestock on the basis of such incorrect weights. 


3. Respondent, on December 7, 1963, in connection with the 
weighing of livestock purchased by respondent on a weight basis 
at the buying station, failed to operate the livestock scale at the 
buying station in accordance with the INSTRUCTIONS FOR 
WEIGHING LIVESTOCK issued on March 9, 1963, by the 
Packers and Stockyards Division, in that respondent weighed 
livestock when said scale was not in balance. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
hereof, it is concluded that respondent has wilfully violated sec- 
tions 312 and 401 of the Act (7 U.S.C. 218, 221 and sections 
201.55 and 201.71) of the regulations (9 CFR 201.55, 201.71). 
Respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued. The order will be issued. 


ORDER 


Respondent, his agents and employees, shall cease and desist 
from engaging in the following activities in commerce: 


(1) weighing livestock at other than the true and correct weight 
of the livestock; (2) making entries in respondent’s accounts and 
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records showing weights less than the true and correct weight 
of the livestock; (3) paying the sellers of the livestock on the 
basis of false and incorrect weights; and (4) failing to operate 
livestock scales owned or controlled by respondent in accordance 
with the instructions for weighing livestock issued by the Pack- 
ers and Stockyards Division, and specifically failing to properly 
balance the scales in accordance with such instructions when 
weighing livestock. 


Effective November 22, 1964, respondent is suspended as a 
registrant under the Act for a period of 10 days. 


This order shall become effective on the sixth day after its 
service upon the respondent except the provisions in regard to 
suspension which shall become effective November 22, 1964, and 
copies hereof shall be served upon the parties. 


(No. 9436) 


In re St. PAUL UNION STOCKYARDS COMPANY. P&S Docket No. 
1211. Decided November 3, 1964. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
and to assess such charges up to and including November 30, 1966. 


Mr. Harold M. Carter for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on November 7, 1962 
(21 A.D. 1216), which as modified by an order issued on March 
5, 1963 (22 A.D. 225), authorizes the respondent to assess the 
current rates and charges. 


By a petition filed on October 19, 1964, the respondent requested 
authority to modify, as soon as possible, the current schedule of 
rates and charges by adding a provision setting forth charges 
for cattle and calves offered for sale at regularly scheduled auc- 
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tion sales in respondent’s auction ring. Notice of the petition 
and its contents was published in the Federal Register on October 
29, 1964 (29 F.R. 14756), and, although interested persons were 
afforded an opportunity to indicate a desire to be heard in the 
matter, no interested person notified the Hearing Clerk of a 
desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted, and that the order to be issued remain in 
effect to and including November 30, 1966, unless modified or 
extended by further order before that date. 


Since the parties are agreed, the respondent is authorized to 
modify the current schedule of rates and charges by inserting the 
provision set forth in the petition filed on October 19, 1964, and 
to assess the charges provided for in such provision during the 
life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including November 
30, 1966, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 9437) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 
291. Decided November 5, 1964. 


Continuation of Rates and Charges 


Respondent’s current schedule of rates and charges is continued in effect 
up to and including November 30, 1965. 
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Mr. J. Robert Franks for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on November 22, 1963 (22 
A.D. 1276), continuing in effect to and including November 30, 
1964, an order issued on November 23, 1959 (18 A.D. 1264), 
which as modified by orders issued on November 10, 1960 (19 
A.D. 1243) and March 27, 1961 (20 A.D. 218), authorizes assess- 
ment of the current temporary schedule of rates and charges. By 
a petition filed on October 13, 1964, the respondent requested 
that the current temporary schedule of rates and charges be ex- 
tended to and including November 30, 1965. 


Prior to the issuance of the orders of November 23, 1959, 
November 10, 1960, and March 27, 1961, authorizing increases 
in the rates and charges, notices of the petitions therefor were 
published in the Federal Register, and, although interested per- 
sons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of November 23, 1959, as modified by the orders of Novem- 
ber 10, 1960 and March 27, 1961, is continued in effect during 
the life of this order. 


The respondent which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective on December 1, 1964. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
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Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on December 1, 1964, and 
remain in effect to and including November 30, 1965, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 9438) 


In re WESLEY WATERHOUSE, EILEEN KEUTER, AND DALE KEUTER, 
d/b/a CENTRAL CITY SALES COMPANY. P&S Docket No. 2613. 
Decided November 9, 1964. 


Suspension of Wesley Waterhouse Terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order 
was issued February 23, 1962, in part suspending respondent 
Wesley Waterhouse as a registrant under the act until he is no 
longer insolvent. Complainant has now recommended, in response 
to respondent Waterhouse’s request, that a supplemental order be 
issued in this proceeding terminating the suspension of this re- 
spondent as a registrant under the act as he is presently solvent. 


Accordingly, the suspension of respondent Wesley Waterhouse 
as a registrant under the act in the order of February 23, 1962, 
as modified by the order of May 22, 1963, is hereby terminated. 
The order of February 23, 1962, shall remain in full force and 
effect in all other respects. 
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(No. 9439) 


In re CAESAR BROTHERS, INC. P&S Docket No. 3367. Decided 
November 10, 1964. 


Insolvency—Failure to Pay When Due—Drafts—Records—Suspension 
of Registration—Consent 


Respondent is ordered to cease and desist from (1) engaging in business 
as a market agency or dealer while insolvent, (2) failing to pay when 
due for livestock purchased, and (3) dishonoring drafts that respondent 
authorized to be issued, is ordered to keep records that fully describe 
all transactions in his business, and is suspended as a registrant under 
the act for a period of 30 days and thereafter until no longer insolvent. 

Mr. Donald E. Graham for complainant. Mr. Denver E. Perkins, of Gonzales, 
Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed on September 11, 1964, by the Director, 
Packers and Stockyards Division, Agricultural Marketing Service, 
United States Department of Agriculture. The respondent is 
registered with the Secretary of Agriculture as a market agency 
and dealer under the act. The complaint charges that the re- 
spondent’s financial condition does not meet the requirements of 
the act and that respondent violated certain provisions of the act. 


On October 23, 1964, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the 
complaint, waives oral hearing, and consents to the issuance of 
a specified order containing findings of fact and conclusions based 
upon the allegations set forth in the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent Caesar Brothers, Inc., is a corporation whose 
address is 12841 South Main Street, Houston, Texas. Respondent 
is now, and was at all times material herein, registered with the 
Secretary under the act as a market agency buying livestock in 
commerce on a commission basis and as a dealer buying and 
selling livestock in commerce for its own account. 
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2. The Buffalo Livestock Commission Company, stockyard, 
Buffalo, Texas, Cen-Tex Livestock Commission Co. Inc., stock- 
yard, Giddings, Texas, El] Campo Livestock Commission Company, 
stockyard, El] Campo, Texas, Hockley Livestock Commission Com- 
pany, stockyard, Hockley, Texas, Sealey Livestock Auction Com- 
pany, stockyard, Sealey, Texas, hereinafter called the stockyards, 
are now and were at all times material herein, posted stockyards 
subject to the provisions of the act. 


3. Respondent’s current liabilities presently exceed its current 
assets and at all times since on or about December 31, 1963, 
respondent’s current liabilities have exceeded its current assets. 
As of March 31, respondent’s current liabilities exceeded its cur- 
rent assets by approximately $260,000.00. 


4. Respondent, during the period December 31, 1963, through 
March 31, 1964, engaged in business as a dealer at the stock- 
yards, notwithstanding the fact that during such period, respond- 
ent’s current liabilities exceeded its current assets. 


5. Respondent, on or about the dates set forth in paragraph 
VI of the complaint, purchased livestock at the stockyards for 
its own account and failed to pay, when due, the purchase price 
of such livestock. 


6. Respondent, on or about the dates set forth in paragraph 
VI of the complaint, in connection with the purchase of livestock 
at the stockyards, issued or caused to be issued drafts against 
respondent in purported payment of the purchase price of such 
livestock, which drafts were not honored when presented for 


payment. 


7. Respondent, during the period January 1, 1964, through 
April 1964, in connection with its dealer operations under the 
act, failed to keep accounts, records and memoranda which fully 
and correctly disclosed all transactions involved in its business. 
Respondent, during such period, failed to post to its cash receipts 
and disbursements journals and to the general ledger and failed 
to make periodic reconciliations of its bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
7 hereof, it is concluded that respondent’s financial condition 
does not meet the requirements of the act (7 U.S.C. 204), and 
respondent has wilfully violated section 312 and 401 of the act 
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(7 U.S.C. 218, 221). Respondent has consented to the issuance 
of the order set forth below and complainant has recommended 
that such order be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) engaging in busi- 
ness as a market agency or dealer under the act while its current 
liabilities exceed its current assets; (2) failing to pay, when due, 
the purchase price of livestock purchased in commerce; (3) caus- 
ing drafts which respondent has issued or authorized to be issued 
against it in purported payment of the purchase price of live- 
stock purchased in commerce to be dishonored when presented 
for payment. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness under the act, including, among other things: (a) weekly 
posting of the cash receipts and disbursements journal, (b) 
monthly posting of the general ledger, and (c) monthly bank 
reconciliations. 

Respondent is suspended as a registrant under the act, for a 
period of thirty (30) days and thereafter until such time as 
respondent shall demonstrate that it is no longer insolvent. When 
respondent demonstrates that it is no longer insolvent, a supple- 
mental order will be issued in this proceeding terminating this 
suspension after the thirty (30) day period. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 9440) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Docket 
No. 442. Decided November 10, 1964. 


Continuation of Rates and Charges 


Respondent’s current schedule of rates and charges is continued in effect 
up to and including November 30, 1966. 

Mr. Ronald D. Cipolla for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seqg.). The respondent is now 
operating under an order issued on December 19, 1963 (22 A.D. 
1341), authorizing assessment of the current temporary schedule 
of rates and charges to and including November 30, 1964, unless 
changed by further order before the latter date. 


By a petition filed on October 20, 1964, the respondent requested 
that the current temporary schedule of rates and charges be ex- 
tended to and including November 30, 1966. 


Prior to the issuance of the order of December 19, 1963, author- 
izing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although in- 
terested persons were afforded an opportunity to indicate a desire 
to be heard in the matter, no interested person notified the Hear- 
ing Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 


petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of December 19, 1963, is continued in effect during the 


life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective on December 1, 1964. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 


in less than 30 days. 
This order shall become effective on December.1, 1964, and 


remain in effect to and including November 30, 1966, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 





ae gues 


— 


aD, Se 


i 


_ 





~ 


gm see 


N 





TEXAS LIVESTOCK MARKETING ASSOC. 1359 
Cite as 23 A.D. 1359 


(No. 9441) 


In re TEXAS LIVESTOCK MARKETING ASSOCIATION. P&S Docket 
No. 3399. Decided November 10, 1964. 


False Weights—Records—Cease and Desist—Consent 


Respondent is ordered to cease and desist from (1) executing scale tickets 
showing false weights, (2) issuing invoices and bills based on false 
weights, (3) collecting from buyers on the basis of false weights, and 
(4) making copies of false invoices and scale tickets a part of its records, 
and is ordered to maintain records that correctly disclose all transactions 
in its business under the act. 


Mr. Jerome S. Ducrest for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint issued by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, charges respondent with various 
violations of the Act and the regulations. Respondent, in its 
answer, admits the jurisdictional allegations of the Complaint 
and further admits that the Secretary of Agriculture has juris- 
diction in this matter, waives oral hearing and the report of 
the Hearing Examiner, and consents to the issuance of a specified 
order requiring respondent to cease and desist from the practices 
complained of in the Complaint. Complainant has recommended 
that the order agreed to by respondent be issued. 


FINDINGS OF FACT 


Respondent, during the period from July 1 through December 
30, 1963, was registered with the Secretary as a market agency 
to buy and sell livestock on a commission basis at the Fort Worth 
Stock Yards, Fort Worth, Texas, Union Stock Yards, San Antonio, 
Texas, and Texarkana Stockyards, Texarkana, Texas, and as a 
dealer to buy and sell livestock for its own account in commerce. 
Respondent, during said period, was subject to the jurisdiction 
of the Secretary under said Act with respect to the matters cov- 
ered by this order. 
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CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Pro- 
ceedings under the Packers and Stockyards Act provides as 
follows: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, in 
his discretion, may allow the respondent to consent to an 
order. In so consenting, the respondent must submit, for fil- 
ing in the record, a stipulation or statement in which he 
admits at least those facts necessary to the Secretary’s juris- 
diction and agrees that an order may be entered against him. 
Upon a record composed of the complaint and the stipulation 
or agreement consenting to the order, the Secretary may 
enter the order consented to by the respondent, which shall 
have the same force and effect as an order made after oral 
hearing. 


The facts admitted by the respondent and set forth in the 
Findings of Fact are sufficient to subject it to the jurisdic- 
tion of the Secretary of Agriculture under the provisions of 
the above section. 


Inasmuch as respondent has agreed to a consent disposition of 
this case and complainant has recommended that an order be 
issued requiring respondent to cease and desist from the practices 
complained of as set forth in respondent’s answer, the order 
agreed to will be issued. 


ORDER 
Respondent shall cease and desist from: 


(a) Executing scale tickets showing false and incorrect 
weights as the weights of livestock purchased or sold by respond- 
ent in commerce; 


(b) Issuing invoices in connection with the sale of livestock 
by respondent in commerce and billing the buyers of such live- 
stock on weights other than the true and correct weights of the 
livestock ; 


(c) Collecting from buyers of livestock sold by respondent in 
commerce on the basis of false and incorrect weights; 
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(d) Making copies of false and incorrect invoices and scale 
tickets a part of its accounts and records. 


Respondent shall keep such accounts, records, and memoranda 
as fully and correctly disclose all transactions involved in its 
business as a market agency and as a dealer, including scale 
tickets, billings, and invoices, or copies thereof. 


This order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties. 


(No. 9442) 


In re MIDDLE GEORGIA LIVESTOCK SALES Co. P&S Docket No. 
3325. Decided November 13, 1964. 


False Weights—Suspension of Registration—Consent 


Respondent is ordered to cease and desist from (1) weighing livestock at 
other than correct weights, (2) making entries in its records showing 
weights less than the correct weights, (3) paying sellers on the basis 
of false weights, and (4) failing to show on scale tickets the name of 
the market agency doing the selling and the name or initials of the 
person who weighed the livestock, and is suspended as a registrant for 
a period of 10 days. 


Mr. Donald E. Graham for complainant. Mr. Alfred D. Fears, of Jackson, 
Georgia, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed on June 26, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The respondent is registered 
with the Secretary of Agriculture as a market agency under the 
Act. The complaint charges that respondent violated certain pro- 
visions of the Act and the regulations issued thereunder. On 
October 27, 1964, respondent filed an amended answer in which 
it admits jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the 
complaint, waives oral hearing and consents to the issuance of 
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a specified order containing findings of fact and conclusions based 
upon the allegations set forth in the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1, Respondent, a corporation whose address is Jackson, Georgia, 
is now, and was at all times mentioned herein, engaged in the 
business of a market agency within the meaning of the Act, and 
registered with the Secretary of Agriculture to buy and sell live- 
stock in commerce on a commission basis. 

2. The Middle Georgia Livestock Sales Co., stockyard, Jackson, 
Georgia, hereinafter referred to as the stockyard, is now, and 
was at all times mentioned herein, a posted stockyard subject to 
the provisions of the Act, owned and operated by respondent. 


3. Respondent, on May 20, 1964, in the transactions referred 
to in paragraph III of the complaint, in connection with the weigh- 
ing of livestock sold by respondent on a weight basis at the stock- 
yard, (1) weighed the livestock through its weighmaster employee 
at less than the true and correct weight of the livestock; (2) 
issued scale tickets, through its weighmaster employee, showing 
weights less than the true and correct weights of the livestock, 
and retained copies of said scale tickets as a part of the accounts 
and records of respondent; and (3) paid the consignors of the 
livestock the proceeds resulting from the sale of the livestock 
on the basis of such incorrect weights. 

4. Respondent, in connection with the sales transactions re- 
ferred to in paragraph III of the complaint, issued scale tickets 
which failed to show: (a) the name of the market agency doing 
the selling, and (b) the name or initials of the person who 
weighed the livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
hereof, it is concluded that respondent has wilfully violated sec- 
tions 307, 312 and 401 of the Act (7 U.S.C. 208, 218, 221), and 
sections 201.49, 201.55 and 201.71 of the regulations (9 CFR 
201.49, 201.55, 201.71). Respondent has consented to the issuance 
of the order set forth below and complainant has recommended 
that such order be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the follow- 
ing activities in commerce: 
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(1) weighing livestock at other than the true and correct 
weight of the livestock; (2) making entries in respondent’s ac- 
counts and records showing weights less than the true and correct 
weight of the livestock; (3) paying the sellers of livestock on the 
basis of false and incorrect weights; (4) failing to show, on scale 
tickets issued in connection with the weighing of livestock, the 
name of the market agency doing the selling and the name or 
initials of the person who weighed the livestock. 


Effective December 18, 1964, respondent is suspended as a 
registrant under the Act for a period of 10 days. 


This order shall become effective on the sixth day after its 
service upon the respondent except the provisions in regard to 
suspension which shall become effective on December 18, 1964, 
and copies hereof shall be served upon the parties. 


(No. 9443) 


In re ERNEST N. STOBER. P&S Docket No. 3378. Decided Novem- 
ber 13, 1964. 


Registration and Bonding Requirements—Cease and Desist—Consent 


Respondent is ordered to cease and desist from engaging in business as a 
dealer without being registered and bonded as required by the act and 
the regulations. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 5, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


Respondent filed an answer on November 6, 1964, in which 
respondent admits the jurisdictional allegations of the complaint, 
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neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is 3546 East 53rd 
Street, Maywood, California, is now and was at all times material 
herein engaged in the business of a dealer buying and selling in 
commerce livestock on his own account. Respondent is now and 
was at all times material herein registered with the Secretary 
of Agriculture as a dealer to buy livestock for slaughter purposes 
only, for the Highland Provision Company, Los Angeles, Cali- 
fornia. 


2. Los Angeles Producers Stockyards, Artesia, California, the 
Templeton Sales Yard stockyard, Templeton, California, and 
the Santa Ynez Valley Sales Yard stockyard, Buellton, California, 
hereinafter called the stockyards, were at all times material 
herein posted stockyards subject to the provisions of the Act. 


3. Respondent was notified by letters dated June 23, 1964, 
July 13, 1964, and July 27, 1964, that if he engaged in the busi- 
ness of buying or selling in commerce livestock on his own ac- 
count, he would be required to register with the Secretary of 
Agriculture as a dealer buying or selling in commerce livestock 
on his own account and would have to file a bond or bond equiv- 
alent to cover such dealer activities. Notwithstanding said notices 
respondent continued to engage in the business of buying and 
selling livestock at the stockyards on his own account without 
being registered with the Secretary of Agriculture to so operate 
and without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated sections 303 and 312 of the Act (7 U.S.C. 
203, 213), and sections 201.10, 201.29 and 201.30 of the regula- 
tions (9 CFR 201.10, 201.29, 201.30). Complainant has recom- 
mended that the order consented to by respondent be issued. The 
order will be issued. 
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ORDER 


Respondent shall cease and desist from engaging in business 
as dealer in commerce within the meaning of the Act, buying or 
selling livestock on his own account, without being registered 
with the Secretary of Agriculture to so operate and without filing 
and maintaining a reasonable bond or its equivalent, as required 
by the Act and the regulations. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 9444) 


In re BOISE VALLEY LIVESTOCK COMMISSION COMPANY, INC., 
d/b/a OK LIVESTOCK MARKETS. P&S Docket No. 3354. De- 
cided November 17, 1964. 


Insolvency—Shippers’ Proceeds—Selling Consigned Livestock 
to Employees—Suspension of Registration—Consent 


Respondent is ordered to cease and desist from (1) operating while insolvent, 
(2) misusing shippers’ proceeds, (3) permitting employees to purchase 
consignments, (4) issuing untrue or incomplete accounts of sale, (5) 
failing to pay when due for purchased livestock and (6) issuing in- 
sufficient funds checks for purchased and consigned livestock, and is 
ordered to maintain a separate bank account for shippers’ proceeds and 
is suspended as a registrant for a period of 30 days. 


Mr. Donald E. Graham for complainant. Mr. C. T. ‘Tad’ Sanders, of Kansas 
City, Missouri, and Mr. Peter J. Boyd, of Caldwell, Idaho, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on August 21, 1964, by the Acting Director, Packers 
and Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. On November 3, 1964, an 
amendment was made to the complaint. The complaint as 
amended charges that respondent violated certain provisions of 
the Act and the regulations issued thereunder. 
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The respondent is registered with the Secretary of Agriculture 
as a market agency and dealer under the Act. 


On November 9, 1964, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the allegations set forth in the com- 
plaint and the amendment thereto, waives oral hearing, and con- 
sents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations set forth in the 
complaint as amended. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The OK Livestock Markets stockyard, Caldwell, Idaho, here- 
inafter referred to as the stockyard, is now and was at all times 
mentioned herein a posted stockyard subject to the provisions 
of the Act. 


2. Respondent, whose business address is Caldwell, Idaho, is 
now and was at all times mentioned herein registered with the 
Secretary of Agriculture as a market agency to buy and sell cattle 
on a commission basis, at the stockyard, and as a dealer to buy 
and sell cattle for its own account in commerce. 


3. Respondent, at the stockyard, during the period from April 
1 through September 30, 1964, regularly and consistently operated 
as a market agency selling livestock on a commission basis and 
as a dealer buying and selling livestock for its own account in 
commerce while its current liabilities exceeded its current assets. 


4. Respondent, during the months of March, April, May and 
September 1964, used funds received from the sale at the stock- 
yard of livestock consigned to it for sale on a commission basis 
for purposes of its own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers, thereby endangering the faithful and prompt accounting 
therefor and payment of the portions thereof due the owners 
and consignors, as follows: 


(a) Respondent, as of March 31, 1964, had a shortage in ship- 
pers’ proceeds in the amount of $104,371.15. As of said date, 
respondent had outstanding checks drawn on its custodial account 
in the amount of $192,985.74 and had, to offset said checks, cash 
in bank in the amount of $2,149.81, deposits in transit in the 
amount of $25,694.37, and current proceeds receivable in the 
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amount of $60,770.41, or a total of only $88,614.59, resulting in 
said deficiency in shippers’ proceeds of $104,371.15. 


(b) Respondent, as of April 30, 1964, had a shortage in ship- 
pers’ proceeds in the amount of $79,375.22. As of said date, re- 
spondent had outstanding checks drawn on its custodial account 
in the amount of $121,127.24 and had, to offset said checks, cash 
in bank in the amount of $21,913.15 and current proceeds receiv- 
able in the amount of $19,838.87, or a total of only $41,752.02, 
resulting in said deficiency in shippers’ proceeds of $79,375.22. 


(c) Respondent, as of May 27, 1964, had a shortage in ship- 
pers’ proceeds in the amount of $40,733.67. As of said date, re- 
spondent had outstanding checks drawn on its custodial account 
in the amount of $55,814.09 and had, to offset said checks, cash 
in bank in the amount of $26.69 and current proceeds receivable 
in the amount of $15,053.73, or a total of only $15,080.42, result- 
ing in said deficiency in shippers’ proceeds of $40,733.67. 


(d) Respondent, as of September 30, 1964, had a shortage in 
shippers’ proceeds in the amount of $68,444.97. As of said date, 
respondent had outstanding checks drawn on its custodial account 
in the amount of $118,846.52 and had, to offset said checks, cash 
in bank in the amount of $57.58 and current proceeds receivable 
in the amount of $50,343.97, or a total of only $50,401.55, result- 
ing in said deficiency in shippers’ proceeds of $68,444.97. 


5. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth in paragraph V of the complaint, and 
at divers other times during the period from March 1 through 
May 27, 1964, permitted its auctioneer, Clayton Tschirgi, its 
part-time auctioneer and yardman, Jackie G. Williams, and its 
ringman and starter, Roy Casteel, to purchase livestock out of 
consignment for their own accounts and, in connection with said 
purchases of consigned livestock by said employees, in accounting 
to the consignors for the sale of their livestock, issued accounts 
of sale which failed to show the true and correct names of said 
employees as the purchasers of the livestock but instead showed 
initials, initial-numeral designations, first names, first name and 
numeral designations, or abbreviated names as the purchasers. 


6. Respondent, on September 16, 1964, purchased in commerce 
for its own account 177 head of cattle from Shasta Livestock 
Auction Yard, Inc., and in purported payment of the purchase 
price of such cattle issued a check dated September 24, 1964, in 
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the amount of $15,244.75, which check was returned unpaid by 
the bank upon which it was drawn because of insufficient funds. 


7. Respondent, as of November 3, 1964, failed to pay the full 
purchase price of the cattle referred to in Finding of Fact 6. 


8. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, sold livestock consigned to it 
for sale on a commission basis and, in connection with such sales 
transactions, issued checks to the consignors of the livestock for 
the payment of the proceeds from the sale of the livestock, which 
checks were returned by the bank upon which they were drawn 
because of insufficient funds in respondent’s custodial account. 


Date Payee Amount 
Sept. 21, 1964 Bob Hershey $6,035.60 
Sept. 21, 1964 Bob Hershey 6,904.62 
Sept. 28, 1964 Jack Harris 12,665.10 

CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
8 hereof, it is concluded that respondent has wilfully violated 
sections 304, 307, and 312(a) of the Act and sections 201.40, 
201.41, 201.42, 201.43, and 201.57 of the regulations. Respondent 
has consented to the order set forth below and complainant has 
recommended that such order be issued. The order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(a) Operating as a market agency or dealer under the Act 
while its current liabilities exceed its current assets; 


(b) Using funds received from the sale of consigned livestock 
for purposes of its own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers; 


(c) Permitting its auctioneers or other employees performing 
duties of comparable responsibility in connection with the actual 
conduct of auction sales by respondent to purchase livestock out 
of consignments for their own accounts; 


(d) Failing to render to consignors or shippers true written 
accounts of the sale of their livestock including the true and 
correct names of the purchasers of the livestock; 








—— 
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(e) Failing to pay, when due, the purchase price of livestock 
purchased in commerce; 


(f) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank upon which they are drawn to pay such checks; 


(g) Issuing checks to consignors in payment for livestock sold 
on a commission basis without having and maintaining sufficient 
funds on deposit in the bank upon which they are drawn to pay 
such checks. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis and any other 
funds that come into its possession as agent in a bank account 
separate from the general or private account or accounts in which 
its own funds are deposited and such account shall be designated 
as “Custodial Account for Shippers’ Proceeds” or by a similar 
identifying designation. Such account shall be drawn upon only 
for the payment of the net proceeds due to the person or persons 
entitled thereto, for the payment of sums due respondent as 
compensation for its services, and for payment of lawful market- 
ing charges, and shall be kept in a manner that will clearly reflect 
the handling of the funds in compliance with the requirements 
of section 201.42 of the regulations. 


Respondent’s registration under the Act is suspended for a 
period of 30 days. 


This order shall become effective on the sixth day after its 
service upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 9445) 


ARZA L. GREER v. RICHARD DAVIS, HARRY NORMAN, O. L. “RED” 
BROWN, AND BUELL CATTLE COMPANY, INC. P&S Docket No. 
3297. Decided November 17, 1964. 


Agent—Undisclosed Principal 
Where agent purchased cattle for undisclosed principal, both are liable to 


complainant-seller for the full purchase price. Complaint dismissed 
as to principal’s partner in another venture and as to agent’s employee. 
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Complainant pro se. Mr. William O. DeSouchet, Jr., of Alamosa, Colorado, 
for respondents Davis and Norman. Powers & Rehnquist, of Phoenix, 
Arizona, for respondents Brown and Buell Cattle Company, Inc. Mr. 
John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. 


In a complaint filed on January 7, 1964, complainant seeks 
reparation in the sum of $1,343.07 alleging that on October 31, 
1963, he delivered 61 calves to Orr Lee “Red” Brown; that in 
purported payment Orr Lee “Red” Brown drew a draft on “Davis 
& Norman, Pueblo, Colorado” in the amount of the agreed pur- 
chase price ($6,209.68) ; that the draft was returned unpaid and 
marked “Refer to Maker”; that “the 61 calves were sold to Davis 
& Norman through Orr Lee ‘Red’ Brown, Agent of Buell Cattle 
Company, Inc.”; and that complainant “only received $4,866.61 
in payment for the 61 calves.” 


Copies of the complaint, the investigative report and a supple- 
mental investigative report prepared by the Packers and Stock- 
yards Division of the Department and filed in this proceeding 
pursuant to section 202.40 of the Rules of Practice (9 CFR 
202.40), were served upon the respondents. Copies of the inves- 
tigative report and the supplemental investigative report were 
also served upon the complainant. 


Respondent Richard Davis filed an answer on February 24, 
1964, denying that the cattle had been sold by complainant to 
Davis and Norman and denying liability to complainant. He also 
requested an oral hearing. 


Respondent Harry Norman filed an answer on February 24, 
1964, alleging that “he was not a partner with Richard Davis 
in any of the transactions referred to or alleged in said com- 
plaint,” and denying “that he is indebted to the complainant.” He 
also requested an oral hearing. 


On March 3, 1964 respondents O. L. “Red” Brown and Buell 
Cattle Company, Inc., filed a joint answer alleging that they 
“were acting on behalf of Richard Davis and Harry Norman and 
not on their own behalf” in making the purchase of the cattle. 
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This proceeding was consolidated for hearing with the related 
cases of Don L. Thomas v. Richard Davis, Harry Norman, O. L. 
“Red” Brown, and Buell Cattle Company, Inc., P. & S. Docket 
No. 3128; A. C. and Earnest Whiting, d/b/a Whiting Brothers 
Company v. Richard Davis, Harry Norman, O. L. “Red” Brown, 
and Buell Cattle Company, Inc., P. & S. Docket No. 3130; Bob 
Heartz v. Richard Davis, Harry Norman, O. L. “Red” Brown, 
and Buell Cattle Company, Inc., P. & S. Docket No. 3302; and 
J. Albert Brown Ranches, Inc. v. Richard Davis, Harry Norman, 
O. L. “Red” Brown, and Buell Cattle Company, Inc., P. & S. 
Docket No. 3293. 


An oral hearing was held in Albuquerque, New Mexico, on 
June 9, 1964. John C. Banks, Office of the General Counsel, U. S. 
Department of Agriculture was the Presiding Officer. Complain- 
ant appeared pro se. Respondents Richard Davis and Harry 
Norman were represented by William O. DeSouchet, Attorney 
at Law, of Alamosa, Colorado. Respondents O. L. “Red” Brown 
and Buell Cattle Company, Inc., were represented by James A. 
Powers, Attorney at Law, of Phoenix, Arizona. Nine witnesses 
testified at the hearing. 


FINDINGS OF FACT 


1. Complainant, Arza L. Greer, P. O. Box 426, St. Johns, 
Arizona, is an individual engaged in the ranching business near 
Holbrook, Arizona. 


2. Respondent Buell Cattle Company, Inc., 4851 East Wash- 
ington, Phoenix, Arizona, an Arizona corporation, was at all 
times material herein registered under the Act with the Secretary 
of Agriculture as a dealer to buy and sell livestock in commerce. 


3. Respondent Richard Davis, Route 1, Alamosa, Colorado, is 
an individual who at all times material herein was registered 
under the Act with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


4. Respondent Harry Norman, Gardner, Colorado, is an indi- 
vidual who at all times material herein was registered under the 
Act with the Secretary of Agriculture as a dealer to buy and sell 
livestock in commerce. During such times, said respondent and 
Richard Davis, as partners, operated a ranch. 


5. Respondent Orr Lee (Red) Brown, 33 East Erie Drive, 
Tempe, Arizona, is an individual who at all times material herein 
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was registered under the Act with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce. During such 
times respondent Brown was an employee of the Buell Cattle 
Company, Inc., and was authorized to buy and sell livestock for 
the account of his employer. 


6. On October 29, 1963, Orr Lee “Red” Brown orally agreed 
to purchase from complainant 31 steer calves and 30 heifer calves. 
The agreement was made after Brown personally looked at the 
animals. Respondent Brown made the agreement on behalf of 
his employer, the Buell Cattle Company, Inc., which was acting as 
agent for respondent Richard Davis. When the agreement was 
made by complainant and Brown, the former knew that said 
respondent was acting for the Buell Cattle Company, Inc., but the 
identity of said company’s principal was not disclosed. 


7. On October 31, 1963, near Holbrook, Arizona, the 61 calves 
were delivered by complainant to respondent Brown. Brown ac- 
cepted the the calves and in purported payment of the agreed 
purchase price ($6,209.68), delivered a “draft with bill of sale 
attached” to complainant. The draft showed “Davis and Norman 
by Orr Lee Brown” as purchaser. It was payable at the Arkansas 
Valley Bank, Pueblo, Colorado, where respondents Davis and 
Norman maintained a joint account under the name Davis & 
Norman. Norman had authorized Davis to use the funds in the 
account with respect to transactions engaged in by him for his 
individual account. Davis used the name Davis & Norman in 
connection with purchases made for his separate account as well 
as those made on behalf of the partnership. 


8. The calves were trucked to Ashland, Kansas. Upon inspec- 
tion after arrival, the Ashland Sales Company, which had agreed 
to buy the animals from Richard Davis, advised him that it would 
not accept the animals. Thereafter, Brown was advised by Davis 
that he too would reject them. Davis did not accept the draft and 
it was not paid. 


9. Brown authorized the Ashland Sales Company to sell the 
calves and directed that the net proceeds of the sale be remitted 
to the complainant. The livestock was sold and the net proceeds 
($4,866.61) were remitted to complainant. 


10. The complaint was filed within 90 days of the accrual of 
the cause of action. 
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CONCLUSIONS 


A failure to pay the full purchase price for livestock purchased 
in commerce is an unjust practice in violation of the Act on the 
basis of which reparation may be awarded. Complainant has not 
received the full purchase price for the livestock involved in this 
proceeding. Accordingly, he should be awarded reparation in the 
amount of the balance owed to him in this connection. Miles Land 
and Livestock Co. v. Rouse, 23 A.D. 645 (1964). Richard Davis 
contends that Buell Cattle Company, Inc., purchased the animals 
in question for its own account for the purpose of reselling them 
to him. A contrary position is maintained by Buell Cattle Com- 
pany, Inc., which alleges that the animals were bought by it as 
an agent and not for its own account. Prior to the five trans- 
actions involved in the consolidated hearing, but also during the 
month of October and in Arizona, Davis had made four livestock 
purchases through Buell from five ranchers (Messrs. Carter, 
Reese, Fitzgerald, and Claude and Frank DeSpain). As to such 
purchases, Davis likewise maintains that Buell took title to the 
animals and thereafter resold them to him. Payment of the pur- 
chase price with respect to such four purchases was made by 
drafts drawn on Davis & Norman and payable to the ranchers 
who sold the cattle. In respect to three of the purchases, the drafts 
were issued by O. L. Brown. As to the fourth, the Carter cattle, 
the draft was issued by Davis personally. A written contract 
was made with the DeSpains and it was admitted into evidence 
at the hearing. The contract is signed by “Dick Davis” for Davis 
& Norman, as purchaser, and it recites that “a commission of 
$1.00 per head shall be paid to Buell Cattle Co. by Dick Davis.” 
We conclude that Davis failed to establish his contention that the 
four purchases were resales by Buell to him. On the basis of the 
record it is further concluded that all nine purchases mentioned 
in this paragraph, were transacted by Buell and Davis in a sim- 
ilar manner and in each case Buell was acting as agent for 
Richard Davis. 


When the contract to purchase the cattle was made by Brown, 
complainant knew that he was acting as the employee of the Buell 
Cattle Company, Inc. Brown was authorized to enter into such 
contract on behalf of his employer. A person contracting as an 
authorized employee in these circumstances is not liable under 
such contract. Accordingly, respondent Brown is not liable to 
the complainant in this proceeding. Pearl City Sale Barn v. 
Groth, 23 A.D. 315 (1964). 
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It is well settled that a person acting as agent for another may 
be held individually liable, if at the time the agreement is made, 
the identity of the principal is not disclosed. When the agreement 
was made, the identity of the principal of the Buell Cattle Com- 
pany, Inc., was not disclosed to complainant. Accordingly, Buell 
Cattle Company, Inc., will be held liable to complainant in this 
proceeding. 


Richard Davis as the principal for whose account the contract 
was made is also liable thereunder. Cf. Jos. Melnick Bg. & Loan 
Ass’n v. Melnick, 64 A. 2d 773, 776 (1949). Davis contends that 
the animals were misrepresented by Brown when Davis agreed 
to purchase them through Buell. However, Brown, who was 
authorized to act for him in connection with the transaction, 
personally inspected and accepted the calves. The calves, shipped 
to Ashland were the calves Brown agreed to buy. Accordingly, 
Davis cannot now claim that the animals received were not those 
he agreed to buy. Newsom v. Dixie-Central Produce Co., 16 A.D. 
1115, 1120 (1957). 


In making the contract of sale, complainant did not rely on the 
credit of respondent Norman in any way. It is clear that the 
purchase agreement was made by Davis for his individual ac- 
count and not as a partner of Norman. Accordingly, said respond- 
ent will not be held liable to the complainant in this proceeding. 


ORDER 


Within 30 days from the date of this order, respondents Richard 
Davis and Buell Cattle Company, Inc., shall jointly and severally 
pay to complainant the sum of $1,343.07, plus interest thereon 
at the rate of 5% per annum from December 1, 1963, until paid. 
The complaint is hereby dismissed as to respondents Orr Lee 
(Red) Brown and Harry Norman. 


Copies hereof shall be served upon the parties. 


Peg a 





Co! 
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(No. 9446) 


BoB HEARTZ v. RICHARD DAVIS, HARRY NORMAN, O. L. “RED” 
BROWN, AND BUELL CATTLE COMPANY, INC. P&S Docket No. 
3302. Decided November 17, 1964. 


Agent—Undisclosed Principal 


Where agent purchased livestock for undisclosed principal, both are liable 
to complainant-seller for full purchase price. Complaint dismissed as 
to principal’s partner in another venture and as to agent’s employee. 


Complainant pro se. Mr. William O. DeSouchet, Jr., of Alamosa, Colorado, 
for respondents Davis and Norman. Powers & Rehnquist, of Phoenix, 
Arizona, for respondents Brown and Buell Cattle Company, Inc. Mr. 
John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. 


In a complaint filed on January 7, 1964, complainant seeks rep- 
aration in the sum of $2,515.64 alleging that on October 30, 1963, 
he delivered 150 calves to respondent Brown; that the calves had 
been sold to “Davis & Norman through Orr Lee ‘Red’ Brown, 
Agent of Buell Cattle Company, Inc.”; that the agreed purchase 
price was $13,803.80; and that he has “only received $11,288.16 in 
payment for the 150 calves.” 


Copies of the complaint, the investigative report and a supple- 
mental investigative report prepared by the Packers and Stock- 
yards Division of the Department and filed in this proceeding 
pursuant to section 202.40 of the Rules of Practice (9 CFR 
202.40), were served upon the respondents. Copies of the inves- 
tigative report and supplemental investigative report were also 
served upon the complainant. 


Respondent Richard Davis filed an answer on February 24, 
1964, denying that the cattle had been sold by complainant to 
Davis and Norman and denying liability to complainant. He also 
requested an oral hearing. 


Respondent Harry Norman filed an answer on February 24, 
1964, alleging that “he was not a partner with Richard Davis 
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in any of the transactions referred to or alleged in said com- 
plaint,” and denying “that he is indebted to the complainant.” 
He also requested an oral hearing. 


On March 3, 1964, respondents O. L. “Red” Brown and Buell 
Cattle Company, Inc., filed a joint answer alleging that they 
“were acting on behalf of Richard Davis and Harry Norman and 
not on their own behalf” in making the purchase of the cattle. 


This proceeding was consolidated for hearing with the related 
cases of Don L. Thomas v. Richard Davis, Harry Norman, O. L. 
“Red” Brown, and Buell Cattle Company, Inc., P. & S. Docket 
No. 3128; A. C. and Earnest Whiting, d/b/a Whiting Brothers 
Company v. Richard Davis, Harry Norman, O. L. “Red” Brown, 
and Buell Cattle Company, Inc., P. & S. Docket No. 3130; Arza 
L. Greer v. Richard Davis, Harry Norman, O. L. “Red” Brown, 
and Buell Cattle Company, Inc., P. & S. Docket No. 3297; and 
J. Albert Brown Ranches, Inc. v. Richard Davis, Harry Norman, 
O. L. “Red” Brown, and Buell Cattle Company, Inc., P. & S. 
Docket No. 3293. 


An oral hearing was held in Albuquerque, New Mexico, on 
June 9, 1964. John C. Banks, Office of the General Counsel, U. S. 
Department of Agriculture was the Presiding Officer. Complain- 
ant appeared pro se. Respondents Richard Davis and Harry Nor- 
man were represented by William O. DeSouchet, Attorney at 
Law, of Alamosa, Colorado. Respondents O. L. “Red” Brown and 
Buell Cattle Company, Inc., were represented by James A. Powers, 
Attorney at Law, of Phoenix, Arizona. Nine witnesses testified 
at the hearing. 


FINDINGS OF FACT 


1. Complainant, Bob Heartz, 405 W. Maple, Winslow, Arizona, 
is an individual engaged in the ranching business near Winslow, 
Arizona. 


2. Respondent Buell Cattle Company, Inc., 4851 East Wash- 
ington, Phoenix, Arizona, an Arizona corporation, was at all 
times material herein registered under the Act with the Secretary 
of Agriculture as a dealer to buy and sell livestock in commerce. 
Said respondent will hereinafter sometimes be referred to as Buell. 


3. Respondent Richard Davis, Route 1, Alamosa, Colorado, is 
an individual who at all times material herein was registered 
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under the Act with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


4. Respondent Harry Norman, Gardner, Colorado, is an indi- 
vidual who at all times material herein was registered under the 
Act with the Secretary of Agriculture as a dealer to buy and sell 
livestock in commerce. During such times, said respondent and 
Richard Davis, as partners, operated a ranch. 


5. Respondent Orr Lee (Red) Brown, 33 East Erie Drive, 
Tempe, Arizona, is an individual who at all times material herein 
was registered under the Act with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce. During such 
times respondent Brown was an employee of the Buell Cattle 
Company, Inc., authorized to buy and sell livestock for the account 
of his employer. 


6. On or about October 29, 1963, O. L. “Red” Brown looked at 
85 steer calves and 65 heifer calves belonging to complainant, and 
on the following day he agreed to purchase them. Respondent 
Brown made the agreement on behalf of his employer, Buell 
Cattle Company, Inc., which was acting as agent for respondent 
Richard Davis. When the agreement was made by complainant 
and Brown, the former was advised that said respondent was a 
representative of the Buell Cattle Company, Inc., but the “ar- 
rangement” between Buell and Richard Davis was not disclosed 
to the complainant. 


7. On October 30, 1963, the calves were delivered by complain- 
ant to Brown at Winslow, Arizona. Brown accepted the calves 
and in purported payment gave complainant a “draft with bill of 
sale attached” in the amount of the purchase price ($13,803.80). 
The draft showed “Davis and Norman by Orr Lee Brown” as 
purchaser. It was payable at the Arkansas Valley Bank, Pueblo, 
Colorado, where respondents Davis and Norman maintained a 
joint account under the name Davis & Norman. With Norman’s 
knowledge and consent, Davis used the funds in such account 
to finance cattle trading operations engaged in by him for his 
individual account. 


8. During the period involved in this proceeding, Davis was 
purchasing cattle for his individual account under the name Davis 
& Norman. Before accepting the draft, complainant contacted 
the Arkansas Valley Bank. Complainant was advised by the bank 
that Davis & Norman maintained a substantial account at the 
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bank; and that the drafts previously drawn by Brown on the 
account had been paid. 


9. The calves were trucked to Ashland, Kansas. Upon inspec- 
tion after arrival, the Ashland Sales Company, which had agreed 
to buy the livestock from Davis, advised him that it would not 
accept the calves. Thereafter, Brown was advised by Davis that 
he too would reject them. Davis did not accept the draft and it 
was not paid. Brown authorized the Ashland Sales Company to 
sell the calves and directed that the net proceeds of the sale be 
remitted to complainant. The calves were sold and the net pro- 
ceeds, $11,288.16, were paid to complainant. 


10. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


A failure to pay the full purchase price for livestock purchased 
in commerce is an unjust practice in violation of the Act for 
which reparation may be awarded. Complainant has not received 
the full purchase price for the livestock involved in this proceed- 
ing. Accordingly, he should be awarded reparation in the amount 
of the balance owed to him in this connection. Miles Land and 
Livestock Co. v. Rouse, 23 A.D. 645 (1964). 


Richard Davis contends that Buell Cattle Company, Inc., pur- 
chased the animals in question for its own account for the pur- 
pose of reselling them to him. A contrary position is maintained 
by Buell Cattle Company, Inc., which alleges that the animals 
were bought by it as an agent and not for its own account. Prior 
to the five transactions involved in the consolidated hearing, but 
also during the month of October and in Arizona, Davis had made 
four livestock purchases through Buell from five ranchers 
(Messrs. Carter, Reese, Fitzgerald, and Claude and Frank De- 
Spain). As to such purchases, Davis likewise maintains that 
Buell took title to the animals and thereafter resold them to him. 
Payment of the purchase price with respect to such four pur- 
chases was made by drafts drawn on Davis & Norman and pay- 
able to the ranchers who sold the cattle. In respect to three of 
the purchases, the drafts were issued by O. L. Brown. As to the 
fourth, the Carter cattle, the draft was issued by Davis personal- 
ly. A written contract was made with the DeSpains and it was 
admitted into evidence at the hearing. The contract is signed 
by “Dick Davis” for Davis & Norman, as purchaser, and it 
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recites that “a commission of $1.00 per head shall be paid to 
Buell Cattle Co. by Dick Davis.” We conclude that Davis failed 
to establish his contention that the four purchases were resales 
by Buell to him. On the basis of the record it is further concluded 
that all nine purchases mentioned in this paragraph were trans- 
acted by Buell and Davis in a similar manner and in each case 
Buell was acting as agent for Richard Davis. 


When the contract to purchase the cattle was made by Brown, 
complainant had been advised that the former was acting as the 
employee of the Buell Cattle Company, Inc. Brown was author- 
ized to enter into such contract on behalf of his employer. A 
person contracting as an authorized employee in these circum- 
stances is not liable under such contract. Accordingly, respondent 
Brown is not liable to the complainant in this proceeding. Pearl 
City Sale Barn v. Groth; 23 A.D. 315 (1964). 


It is well settled that a person acting as agent for another may 
be held individually liable if at the time the agreement is made, 
the identity of the principal is not disclosed. When the agree- 
ment was made by Brown the identity of the principal of the 
Buell Cattle Company, Inc., was not disclosed to complainant. 
Accordingly, said respondent will be held liable to complainant 
under such contract. 


Richard Davis as the principal for whose account the contract 
was made is also liable thereunder. Cf. Jos. Melnick Bg. & Loan 
Ass’n v. Melnick, 64 A. 2d 773, 776 (1949). Davis contends that 
the animals were misrepresented by Brown when Davis agreed 
to purchase them through Buell. However, Brown, who was auth- 
orized to act for him in connection with this transaction, personal- 
ly inspected and accepted the calves involved. The calves shipped 
were the calves Brown agreed to buy. Accordingly, Davis cannot 
now claim that he did not receive the calves he agreed to buy. New- 
som v. Dixie-Central Produce Co., 16 A.D. 1115, 1120 (1957). 


Although Davis contemplated using the funds in the partner- 
ship’s bank account in connection with the transaction, the agree- 
ment with complainant was made by Davis for his individual 
account and not as a partner of Norman. Complainant testified 
at the hearing that until the draft was drawn, which was after 
the contract was made, he did not know for whom the calves were 
purchased. When the draft was delivered to him, he made in- 
quiries to ascertain whether Brown was authorized to issue a 
draft drawn on the account of Davis & Norman. It was deter- 
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mined (and correctly so) that Brown had such authority, but 
complainant made no effort to establish what Brown’s “agree- 
ment with them [Davis & Norman] was.” Under these circum- 
stances, for purposes of this proceeding, it is not controlling that 
on the draft Brown showed Davis and Norman as the purchaser 
and that Davis was allowed to use the funds in the partnership 
bank account for his separate dealings. Accordingly, it is con- 
cluded that Norman is not liable in this case, Cf. Ellison v. 
Wilkins, 23 A.D. 396, 400 (1964). 


ORDER 


Within 30 days from the date of this order, respondents Rich- 
ard Davis and Buell Cattle Company, Inc., shall jointly and sev- 
erally pay to the complainant, as reparation, the sum of $2,515.64, 
plus interest thereon at the rate of 5% per annum, from Novem- 
ber 1, 1963, until paid. The complaint is hereby dismissed as to 
respondents Harry Norman and Orr Lee Brown. 


Copies hereof shall be served upon the parties. 


(No. 9447) 


J. ALBERT BROWN RANCHES, INC. v. RICHARD DAVIS, HARRY 
NoRMAN, O. L. “RED” BROWN, AND BUELL CATTLE COMPANY, 
Inc. P&S Docket No. 3293. Decided November 17, 1964. 


Agent—Disclosed Principal 


Where agent purchased livestock on behalf of disclosed principal, the prin- 
cipal is liable to complainant-seller for full purchase price. Complaint 
dismissed as to principal’s partner in another venture and as to agent 
and its employee. 


Complainant pro se. Mr. William O. DeSouchet, Jr., of Alamosa, Colorado, 
for respondents Davis and Norman. Powers & Rehnquist, of Phoenix, 
Arizona, for respondents Brown and Buell Cattle Company, Inc. Mr. 
John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. 
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In a complaint filed on January 7, 1964, complainant seeks rep- 
aration in the sum of $4,373.26, alleging that 213 yearlings were 
sold for an agreed price of $27,286.80 by complainant to “Davis 
& Norman through Orr Lee ‘Red’ Brown, Agent of Buell Cattle 
Company, Inc.”; that the yearlings were delivered to Orr Lee 
Brown on November 2, 1963 and that complainant has “only 
received $22,913.54 in payment for the 213 yearlings.” 


Copies of the complaint, the investigative report and a supple- 
mental investigative report prepared by the Packers and Stock- 
yards Division of the Department and filed in this proceeding 
pursuant to section 202.40 of the Rules of Practice (9 CFR 
202.40), were served upon the respondents. Copies of the in- 
vestigative report and supplemental investigative report were also 
served upon the complainant. 


Respondent Richard Davis filed an answer on February 24, 
1964, denying that the cattle had been sold by complainant to 
Davis and Norman and denying liability to complainant. He also 
requested an oral hearing. 


Respondent Harry Norman filed an answer on February 24, 
1964, alleging that “he was not a partner with Richard Davis in 
any of the transactions referred to or alleged in said complaint,” 
and denying “that he is indebted to the complainant.” He also 
requested an oral hearing. 


On March 3, 1964, respondents O. L. “Red” Brown and Buell 
Cattle Company, Inc., filed a joint answer alleging that they 
“were acting on behalf of Richard Davis and Harry Norman and 
not on their own behalf” in making the purchase of the cattle. 


This proceeding was consolidated for hearing with the related 
cases of Don L. Thomas v. Richard Davis, Harry Norman, O. L. 
“Red” Brown, and Buell Cattle Company, Inc., P. & S. Docket 
No. 3128; A. C. and Earnest Whiting, d/b/a Whiting Brothers 
Company v. Richard Davis, Harry Norman, O. L. “Red” Brown 
and Buell Cattle Company, Inc., P. & S. Docket No. 3130; Arza 
L. Greer v. Richard Davis, Harry Norman, O. L. “Red” Brown 
and Buell Cattle Company, Inc., P. & S. Docket No. 3297; and 
Bob Heartz v. Richard Davis, Harry Norman, O. L. “Red” Brown 
and Buell Cattle Company, Inc., P. & S. Docket No. 3302. 


An oral hearing was held in Albuquerque, New Mexico, on 
June 9, 1964; John C. Banks, Office of the General Counsel, U. S. 
Department of Agriculture, was presiding officer. Complainant 
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was represented by Jack A. Brown, its President and General 
Manager. Respondents Richard Davis and Harry Norman were 
represented by William O. DeSouchet, Attorney at Law, of 
Alamosa, Colorado. Respondents O. L. “Red” Brown and Buell 
Cattle Company, Inc., were represented by James A. Powers, 
Attorney at Law, of Phoenix, Arizona. Nine witnesses testified at 
the hearing. 


FINDINGS OF FACT 


1. Complainant, J. Albert Brown Ranches, Inc., P. O. Box 
453, St. Johns, Arizona, is a corporation engaged in the ranching 
business near St. Johns, Arizona. 


2. Respondent Buell Cattle Company, Inc., 4851 East Washing- 
ton, Phoenix, Arizona, an Arizona corporation, was at all times 
material herein registered under the Act with the Secretary of 
Agriculture as a dealer to buy and sell livestock in commerce. 
Said respondent will hereinafter sometimes be referred to as 
Buell. 


3. Respondent Richard Davis, Route 1, Alamosa, Colorado, is 
an individual who at all times material herein was registered 
under the Act with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


4. Respondent Harry Norman, Gardner, Colorado, is an indi- 
vidual who at all times material herein was registered under the 
Act with the Secretary of Agriculture as a dealer to buy and sell 
livestock in commerce. During such times, said respondent and 
Richard Davis, as partners, operated a ranch. 


5. Respondent Orr Lee (Red) Brown, 33 East Erie Drive, 
Tempe, Arizona, is an individual who at all times material herein 
was registered under the Act with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce. During such 
times, respondent Brown was an employee of the Buell Cattle 
Company, Inc., and was authorized to buy and sell livestock for 
the account of his employer. 


6. On October 21, 1963, complainant entered into a written 
contract for the sale of 125 yearling steers at $22 per hundred- 
weight and 125 yearling heifers for $20 per hundredweight, based 
on an average weight of 610 pounds. If the animals exceeded 
such weight there was to be a reduction of 20 cents per hundred- 
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weight “for every 10 pounds of body weight.” The contract was 
signed “Davis & Norman by O. L. Brown,” as buyer. As a down 
payment, complainant received a “draft with bill of sale attached” 
in the amount of $2,500.00. The draft showed “Davis & Norman 
by Orr Lee Brown,” as purchaser. It was payable at the Arkansas 
Valley Bank, Pueblo, Colorado, where respondents Davis and 
Norman maintained a joint account under the name of Davis & 
Norman. Davis was authorized by Norman to use the funds in 
the account to finance livestock transactions entered into by the 
former for his individual account. Davis transacted business as 
Davis & Norman with respect to livestock transactions entered 
into by him for his individual account as well as those entered 
into on behalf of the partnership. The contract for the purchase 
of the 250 head was made by O. L. Brown on behalf of Buell which 
was acting as agent for Davis. Complainant knew that O. L. 
Brown represented Buell. 


7. On November 2, 1963, at St. Johns, Arizona, complainant 
tendered delivery of the 250 animals to O. L. Brown. Said re- 
spondent cut out 37 head and accepted delivery of the remaining 
213 animals. In purported payment of the balance of the agreed 
purchase price, a draft in the sum of $24,786.80 was issued by 
O. L. Brown and delivered to complainant. This draft showed 
“Davis and Norman by Orr Lee Brown,” as purchaser. On the 
back of the draft was a bill of sale which showed “Davis & 
Norman” as purchaser and was signed by complainant as seller. 


8. The cattle were trucked to Ashland, Kansas. Upon inspection 
after arrival, the Ashland Sales Company, Ashland, Kansas, 
which had agreed to purchase the animals from Davis, rejected 
the animals. Thereafter, respondent Brown was advised by 
Davis that he would not accept the animals. 


9. O. L. Brown authorized the Ashland Sales Company to sell 
the cattle and directed that the proceeds of sale be remitted to 
complainant. The cattle were sold and the net proceeds of sale, 
$22,913.54, were remitted to complainant. 


10. The two drafts previously delivered to complainant by 
O. L. Brown were not paid. 


11. The complaint was filed within 90 days of the accrual of 
the cause of action. 
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CONCLUSIONS 


A failure to pay the full purchase price for livestock purchased 
in commerce is an unjust practice in violation of the Act for 
which reparation may be awarded. Complainant has not received 
the full purchase price for the livestock involved in this proceed- 
ing. Accordingly, it should be awarded reparation in the amount 
of the balance owed to it in this connection. Miles Land and Live- 
stock Co. v. Rouse, 23 A.D. 645 (1964). 


In a sworn statement contained in the investigative report, 
complainant’s president, Jack Brown, narrates the circumstances 
surrounding the making of the contract. He states: 


On October 21, 1963, I made a contract to sell 250 yearlings 
to Orr Lee “Red” Brown, who is associated with Bill Buell 
[sic] in cattle buying. After the terms were agreed on, Red 
Brown signed the contract as follows: Davis and Norman, 
by O. L. Brown. Red Brown then gave me a down payment 
draft of $2,500.00. He said he could make it out on Buell’s 
account or the Davis and Norman account. I told him it 
didn’t matter to me as I had known Red Brown for years, 
and however, he wanted to pay it was all right with me.... 


At the oral hearing, complainant’s president testified that he 
had heard of some other cattle dealings made by “Davis and 
Norman” in the Arizona area during the period involved. In 
answer to the question: “Do you remember whether you heard 
any of those things before you talked to Red about your cattle?”, 
he said: “I don’t think so.” However, after the contract was 
made, at the time the cattle were delivered, Jack Brown talked 
to O. L. Brown. Jack Brown testified concerning this conver- 
sation: 


I was a little worried. A seller always is about the selling 
conditions and about the payment. He informed me that 
Bobby Heartz of Winslow had had his banker call to make 
sure the draft was covered by sufficient financial backing. 


Richard Davis contends that Buell Cattle Company, Inc., pur- 
chased the animals in question for its own account for the purpose 
of reselling them to him. A contrary position is maintained by 
Buell Cattle Company, Inc., which alleges that the animals were 
bought by it as an agent and not for its own account. Prior to 
the five transactions involved in the consolidated hearing, but 
also during the month of October and in Arizona, Davis had made 
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four livestock purchases through Buell from five ranchers 
(Messrs. Carter, Reese, Fitzgerald, and Claude and Frank De- 
Spain). As to such purchases, Davis likewise maintains that 
Buell took title to the animals and thereafter resold them to him. 
Payment of the purchase price with respect to such four pur- 
chases was made by drafts drawn on Davis & Norman and payable 
to the ranchers who sold the cattle. In respect to three of the 
purchases, the drafts were issued by O. L. Brown. As to the 
fourth, the Carter cattle, the draft was issued by Davis personally. 
A written contract was made with the DeSpains and it was 
admitted into evidence at the hearing. The contract is signed by 
“Dick Davis” for Davis & Norman, as purchaser, and it recites 
that a “commission of $1.00 per head shall be paid to Buell Cattle 
Co. by Dick Davis.” We conclude that Davis failed to establish 
his contention that the four purchases were resales by Buell to 
him. On the basis of the record, it is further concluded that all 
of the nine purchases referred to in this paragraph were trans- 
acted by Buell and Davis in a similar manner and in each case 
Buell was acting as agent for Richard Davis. 


As the principal under the contract made with complainant, 
Davis is liable thereunder. He contends that the animals were 
misrepresented by O. L. Brown when Davis agreed to buy them 
through Buell. However, O. L. Brown, the person authorized to 
act for him in connection with this transaction, personally in- 
spected and accepted the cattle involved. The cattle shipped were 
the cattle O. L. Brown contracted to purchase. Accordingly, 
Davis cannot now claim that he did not receive the calves he 
agreed to buy. Newsom v. Dixie-Central Produce Co., 16 A.D. 
1115, 1120 (1957). 


On the basis of the record, it is concluded that when complain- 
ant made the contract of sale, it did not attempt to ascertain more 
particularly the identity of the person or persons trading as 
Davis and Norman. It was established that it was for the in- 
dividual account of Davis trading as Davis & Norman, that Buell 
Cattle Company, Inc., made the contract. Under the circum- 
stances, Harry Norman is not liable under the agreement and the 
complaint should be dismissed as to him. Cf. Ellison v. Wilkins, 
23 A.D. 396 (1964). 


The agent for a disclosed principal is generally not liable under a 
contract made on behalf of such principal. In the absence of any 
showing of an exception to this rule, O. L. Brown and Buell, 
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therefore, are not liable to the complainant in this proceeding. 
Moreover at the hearing complainant’s president stated that “the 
basic issue is whether Mr. Brown [O. L. Brown] had the authority 
to buy cattle for Davis and Norman or whether he did not. If 
he did have the authority, then it is a bona fide sale and I look 
to Davis and Norman for full payment. If Mr. Brown did not 
have the authority, then he is responsible for the cattle he pur- 
chased from my company.” Cf. Pearl City Sale Barn v. Groth, 
23 A.D. 315 (1964). 


ORDER 


Within 30 days from the date of this order, respondent Richard 
Davis shall pay to the complainant, as reparation, the sum of 
$4,373.26, plus interest thereon at the rate of 5% per annum from 
December 1, 1963, until paid. The complaint is hereby dismissed 
as to respondents Harry Norman, Orr Lee Brown, and Buell 
Cattle Company, Inc. 


Copies hereof shall be served upon the parties. 


(No. 9448) 


Don L. THOMAS v. RICHARD DAVIS, HARRY NORMAN, O. L. “RED” 
BROWN, AND BUELL CATTLE COMPANY, INC. P&S Docket No. 
3128. Decided November 17, 1964. 


Agent—Undisclosed Principal 


Where agent purchased cattle for undisclosed principal, both are liable to 
complainant-seller for full purchase price. Complaint dismissed as to 
principal’s partner in another venture and as to agent’s employee. 


Complainant pro se. Mr. William O. DeSouchet, Jr., of Alamosa, Colorado, 
for respondents Davis and Norman. Powers & Rehnquist, of Phoenix, 
Arizona, for respondents Brown and Buell Cattle Company, Inc. Mr. 
John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. 
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In a complaint filed on January 9, 1964, complainant seeks 
reparation in the sum of $440.95 alleging that on November 3, 
1963, he delivered 31 calves to Orr Lee “Red” Brown; that in 
purported payment said respondent “drew a draft on Davis & 
Norman, Pueblo, Colorado”, in the amount of the purchase price 
($3,478.00) ; that the draft was returned unpaid and marked 
“Refer to Maker”; that the 31 calves were sold to “Davis & 
Norman through Orr Lee ‘Red’ Brown, Agent of Buell Cattle 
Company, Inc.”; and that complainant has “only received $3,- 
037.05 in payment for the 31 calves.” 


Copies of the complaint, the investigative report and a supple- 
mental investigative report prepared by the Packers and Stock- 
yards Division of the Department and filed in this proceeding 
pursuant to section 202.40 of the Rules of Practice (9 CFR 
202.40), were served upon the respondents. Copies of the in- 
vestigative report and supplemental investigative report were 
also served upon the complainant. 


Respondent Richard Davis filed an answer on February 24, 
1964 denying that the cattle had been sold by complainant to 
Davis and Norman and denying liability to complainant. He also 
requested an oral hearing. 


Respondent Harry Norman filed an answer on February 24, 
1964, alleging that “he was not a partner with Richard Davis 
in any of the transactions referred to or alleged in said com- 
plaint,” and denying “that he is indebted to the complainant.” 


On March 3, 1964 respondents O. L. “Red” Brown and Buell 
Cattle Company, Inc., filed a joint answer alleging that they 
“were acting on behalf of Richard Davis and Harry Norman and 
not on their own behalf” in making the purchase of the cattle. 


This proceeding was consolidated for hearing with the related 
cases of J. Albert Brown Ranches, Inc. v. Richard Davis, Harry 
Norman, O. L. “Red” Brown, and Buell Cattle Company, Inc., 
P. & S. Docket No. 3293; A. C. and Earnest Whiting, d/b/a 
Whiting Brothers Company v. Richard Davis, Harry Norman, 
O. L. “Red” Brown and Buell Cattle Company, Inc., P. & S. 
Docket No. 3130; Arza L. Greer v. Richard Davis, Harry Nor- 
man, O. L. “Red” Brown and Buell Cattle Company, Inc., P. & S. 
Docket No. 3297; and Bob Heartz v. Richard Davis, Harry 
Norman, O. L. “Red” Brown and Buell Cattle Company, Inc., 
P. & S. Docket No. 3302. 
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An oral hearing was held in Albuquerque, New Mexico, on 
June 9, 1964. John C. Banks, Office of the General Counsel, U.S. 
Department of Agriculture was the Presiding Officer. Complain- 
ant did not appear. Respondents Richard Davis and Harry Nor- 
man were represented by William O. DeSouchet, Attorney at Law, 
of Alamosa, Colorado. Respondents O. L. “Red” Brown and 
Buell Cattle Company, Inc., were represented by James A. Powers, 
Attorney at Law, of Phoenix, Arizona. Nine witnesses testified 
at the hearing. 


FINDINGS OF FACT 


1. Complainant, Don L. Thomas, Box 814, Snowflake, Arizona, 
is an individual engaged in the ranching business at Snowflake, 
Arizona. 


2. Respondent Buell Cattle Company, Inc., 4851 East Wash- 
ington, Phoenix, Arizona, an Arizona corporation, was at all 
times material herein registered under the Act with the Secretary 
of Agriculture as a dealer to buy and sell livestock in commerce. 


3. Respondent Richard Davis, Route 1, Alamosa, Colorado, is 
an individual who at all times material herein was registered 
under the Act with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


4. Respondent Harry Norman, Gardner, Colorado, is an in- 
dividual who at all times material herein was registered under 
the Act with the Secretary of Agriculture as a dealer to buy and 
sell livestock in commerce. During such times, said respondent 
and Richard Davis, as partners, operated a ranch. 


5. Respondent Orr Lee (Red) Brown, 33 East Erie Drive, 
Tempe, Arizona, is an individual who at all times material herein 
was registered under the Act with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce. During such 
times respondent Brown was an employee of the Buell Cattle 
Company, Inc., and was authorized to buy and sell livestock for 
the account of his employer. 


6. On or about November 8, 1963, Orr Lee Brown inspected 31 
head of livestock belonging to complainant and orally agreed to 
purchase the animals. The agreement was made by Brown on 
behalf of the Buell Cattle Company, Inc., which was acting as 
agent for respondent Richard Davis in connection with this 
transaction. When the contract was made the identity of the 
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principal of the Buell Cattle Company, Inc., was not disclosed 
to complainant. 


7. On November 3, 1963, the 31 head were delivered by com- 
plainant to respondent Brown at Snowflake, Arizona. In pur- 
ported payment of the agreed purchase price ($3,478.00) Brown 
delivered a “draft with bill of sale attached” to complainant. 
The draft showed “Davis and Norman by Orr Lee Brown” as 
purchaser. It was payable at the Arkansas Valley Bank, Pueblo, 
Colorado, where respondents Davis and Norman maintained a 
joint account under the name of Davis & Norman. Davis was 
authorized by Norman to use the funds in the account in con- 
nection with cattle transactions engaged in by Davis for his in- 
dividual account. During the period involved in this proceeding, 
Davis was purchasing cattle for his individual account under 
the name Davis and Norman. 


8. The cattle were trucked to Ashland, Kansas. Upon inspec- 
tion after arrival, the Ashland Sales Company, which had agreed 
to buy the calves from Richard Davis, advised him that it would 
not accept the animals. Thereafter Brown was advised by Davis 
that he too would reject them. Davis did not accept the draft 
and it was not paid. 


9. Brown authorized the Ashland Sales Company to sell the 
calves and directed that the net proceeds of the sale be remitted 
to the complainant. The livestock was sold and the net proceeds 
($3,037.05) were remitted to complainant. 


10. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


A failure to pay the full purchase price for livestock purchased 
in commerce is an unjust practice in violation of the Act on the 
basis of which reparation may be awarded. Complainant has not 
received the full purchase price for the 31 animals sold by him. 
Accordingly, he should be awarded reparation in the amount of 
the balance owed to him in this connection. Miles Land and Live- 
stock Co. v. Rouse, 23 A.D. 645 (1964). 


Richard Davis contends that Buell Cattle Company, Inc., pur- 
chased the animals in question for its own account for the purpose 
of reselling them to him. A contrary position is maintained by 
Buell Cattle Company, Inc., which alleges that the animals were 
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bought by it as an agent and not for its own account. Prior to 
the five transactions involved in the consolidated hearing, during 
the month of October and in Arizona, Davis had made four live- 
stock purchases through Buell from five ranchers (Messrs. Carter, 
Reese, Fitzgerald, and Claude and Frank DeSpain). As to such 
purchases, Davis likewise maintains that Buell took title to the 
animals and thereafter resold them to him. Payment of the pur- 
chase price with respect to such four purchases was made by 
drafts drawn on Davis & Norman and payable to the ranchers 
who sold the cattle. In respect to three of the purchases, the 
drafts were issued by O. L. Brown. As to the fourth, the Carter 
cattle, the draft was issued by Davis personally. A written con- 
tract was made with the DeSpains and it was admitted into evi- 
dence at the hearing. The contract is signed by “Dick Davis” 
for Davis & Norman, as purchaser, and it recites that “a com- 
mission of $1.00 per head shall be paid to Buell Cattle Co. by 
Dick Davis.” We conclude that Davis failed to establish his con- 
tention that the four purchases were resales by Buell to him. On 
the basis of the record it is further concluded that all nine of the 
purchases mentioned in this paragraph were transacted by Buell 
and Davis in a similar manner and in each case Buell was acting 
as agent for Richard Davis. 


It appears that O. L. Brown generally advised persons he dealt 
with that he represented the Buell Cattle Company, Inc. It was 
not shown that he failed to do so in connection with the trans- 
action with complainant. The authorized employee in these cir- 
cumstances is not liable. Accordingly said respondent will not 
be held liable to the complainant in this proceeding. Pearl City 
Sale Barn v. Groth, 23 A.D. 315 (1964). 


The evidence indicates that the identity of the individual for 
whose account the livestock were purchased by Buell Cattle Com- 
pany, Inc., was not disclosed to complainant when Brown agreed 
to buy the animals from him. A person contracting as agent for 
an undisclosed or partially disclosed principal is liable under 
such contract. Accordingly, the Buell Cattle Company, Inc., will 
be held liable to the complainant. 


Richard Davis as the principal for whose account the contract 
was made is also liable thereunder. Cf. Jos. Melnick Bg. & Loan 
Ass’n. v. Melnick, 64 A. 2d 773, 776 (1949). Davis contends that 
the animals were misrepresented by Brown when Davis agreed 
to purchase them through Buell. However, Brown, the person 
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authorized to act for him in connection with this transaction, 
personally inspected the animals before they were bought. The 
cattle shipped were the cattle Brown had agreed to buy. Accord- 
ingly, Davis cannot now claim that the animals received were 
not those he agreed to buy. Newsom v. Dixie-Central Produce Co., 
16 A.D. 1115, 1120 (1957). 


When complainant agreed to sell the cattle, he did not rely on 
the credit of respondent Norman in any way. It is clear that the 
agreement was made by Davis for his individual account and 
not as partner of Norman. Accordingly, said respondent will not 
be held liable to the complainant in this proceeding. 


ORDER 


Within 30 days from the date of this order, respondents Rich- 
ard Davis and Buell Cattle Company, Inc., shall jointly and sev- 
erally pay to the complainant as reparation the sum of $440.95 
plus interest thereon at the rate of 5% per annum from December 
1, 1963, until paid. The complaint is hereby dismissed as to 
respondents Harry Norman and Orr Lee Brown. 


Copies hereof shall be served upon the parties. 


(No. 9449) 


A. C. AND EARNEST WHITING, d/b/a WHITING BROTHERS CoO. v. 
RICHARD DAVIS, HARRY NORMAN, O. L. “RED” BROWN, AND 
BUELL CATTLE COMPANY, INC. P&S Docket No. 3130. Decided 
November 17, 1964. 


Agent—Undisclosed Principal 


Where agent purchased cattle for undisclosed principal, both are liable to 
complainant-seller for full purchase price. Complaint dismissed as to 
principal’s partner in another venture and as to agent’s employee. 


Complainants pro se. Mr. William O. DeSouchet, Jr., of Alamosa, Colorado, 
for respondents Davis and Norman. Powers & Rehnquist, of Phoenix, 
Arizona, for respondents Brown and Buell Cattle Company, Inc. Mr. 
John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. 


In a complaint filed on January 7, 1964 complainants seek rep- 
aration in the sum of $492.85 alleging that they sold 46 head of 
livestock “to Davis & Norman through Orr Lee ‘Red’ Brown, 
Agent of Buell Cattle Company, Inc.”; that the agreed purchase 
price was $5,466.52 but that they “have only received $4,973.67 
in payment for the 46” animals. 


Copies of the complaint, the investigative report and a supple- 
mental investigative report prepared by the Packers and Stock- 
yards Division of the Department and filed in this proceeding 
pursuant to section 202.40 of the Rules of Practice (9 CFR 
202.40), were served upon the respondents. Copies of the inves- 
tigative report and the supplemental investigative report were 
also served upon the complainants. 


Respondent Richard Davis filed an answer on February 24, 
1964, denying that the cattle had been sold by complainants to 
Davis & Norman and denying liability to complainants. He also 
requested an oral hearing. 


Respondent Harry Norman filed an answer on February 24, 
1964, alleging that “he was not a partner with Richard Davis in 
any of the tranactions referred to or alleged in said complaint,” 
and denying “‘that he is indebted to the complainants.” He also 
requested an oral hearing. 


On March 3, 1964, respondents O. L. “Red” Brown and Buell 
Cattle Company, Inc., filed a joint answer alleging that they 
“were acting on behalf of Richard Davis and Harry Norman and 
not on their own behalf” in making the purchase of the cattle. 


This proceeding was consolidated for hearing with the related 
cases of Don L. Thomas v. Richard Davis, Harry Norman, O. L. 
“Red” Brown, and Buell Cattle Company, Inc., P. & S. Docket 
No. 3128; J. Albert Brown Ranches, Inc. v. Richard Davis, Harry 
Norman, O. L. “Red” Brown, and Buell Cattle Company, Inc., 
P. & S. Docket No. 3293; Arza L. Greer v. Richard Davis, Harry 
Norman, O. L. “Red” Brown and Buell Cattle Company, Inc., P. 
& S. Docket No. 3297; and Bob Heartz v. Richard Davis, Harry 
Norman, O. L. “Red” Brown and Buell Cattle Company, Inc., P. 
& S. Docket No. 3302. 
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The oral hearing was held in Albuquerque, New Mexico on 
June 9, 1964. John C. Banks, Office of the General Counsel, U. 8. 
Department of Agriculture, was the Presiding Officer. Complain- 
ants were represented by Jack A. Brown, St. Johns, Arizona. 
Respondents Richard Davis and Harry Norman were represented 
by William O. DeSouchet, Attorney at Law, Alamosa, Colorado. 
Respondents O. L. “Red” Brown and Buell Cattle Company, Inc., 
were represented by James A. Powers, Attorney at Law, Phoe- 
nix, Arizona. Nine witnesses testified at the hearing. 


FINDINGS OF FACT 


1. Complainant, A. C. and Earnest Whiting, are partners do- 
ing business as Whiting Brothers Co., Box 850, Holbrook, Ari- 
zona. 


2. Respondent Buell Cattle Company, Inc., 4851 East Washing- 
ton, Phoenix, Arizona, an Arizona corporation, was at all times 
material herein registered under the Act with the Secretary of 
Agriculture as a dealer to buy and sell livestock in commerce. 
Said respondent will hereinafter sometimes be referred to as 
Buell. 


38. Respondent Richard Davis, Route 1, Alamosa, Colorado, is 
an individual who at all times material herein was registered 
under the Act with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


4. Respondent Harry Norman, Gardner, Colorado, is an indi- 
vidual who at all times material herein was registered under the 
Act with the Secretary of Agriculture as a dealer to buy and sell 
livestock in commerce. During such times, said respondent and 
Richard Davis, as partners operated a ranch. 


5. Respondent Orr Lee (Red) Brown, 33 East Erie Drive, 
Tempe, Arizona, is an individual who at all times material herein 
was registered under the Act with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce. During such 
times, respondent Brown was an employee of the Buell Cattle 
Company, Inc., and was authorized to buy and sell livestock for 
the account of his employer. 


6. On or about October 29, 1963, respondent Brown orally 
agreed to purchase from complainants 16 steers for $19.40 per 
hundredweight and 30 steer calves for $26.00 per hundredweight. 
The agreement was made by Brown on behalf of the Buell Cattle 
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Company, Inc., which was acting as agent for respondent Rich- 
ard Davis in connection with this transaction. When the con- 
tract was made, the identity of the principal of the Buell Cattle 
Company, Inc., was not disclosed to complainants. 


7. On October 31, 1963, at Holbrook, Arizona, the 30 steer 
calves were delivered by complainants to respondent Brown, and 
on November 2, 1963, at Vernon, Arizona, the 16 steers were 
delivered to said respondent. Brown accepted the animals, and 
in purported payment of the purchase price ($5,466.52) deliv- 
ered a “draft with bill of sale attached” to the complainants. 
The draft showed “Davis & Norman by Orr Lee Brown,” as pur- 
chaser. It was payable at the Arkansas Valley Bank, Pueblo, 
Colorado, where respondents Davis and Norman maintained a 
joint account under the name of Davis & Norman. Davis was 
authorized to use the funds in the account in connection with 
cattle purchases made for his individual account. During the 
period involved, Davis was buying cattle for his separate account 
under the name Davis & Norman. 


8. The cattle were trucked to Ashland, Kansas. Upon inspec- 
tion after arrival, the Ashland Sales Company, which had agreed 
to purchase the animals from Richard Davis, advised him that 
it would not accept the animals. Thereafter, Brown was advised 
by Davis that he was rejecting the livestock. Davis did not ac- 
cept the draft and it was not paid. Brown authorized the Ash- 
land Sales Company to sell the cattle and directed that the net 
proceeds of the sale be remitted to the complainants. The live- 
stock was sold and the net proceeds ($4,973.67) were remitted 
to complainants. 


9. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


A failure to pay the full purchase price for livestock purchased 
in commerce is an unjust practice in violation of the Act on the 
basis of which reparation may be awarded. Complainants have 
not received the full purchase price for the 46 animals sold by 
them. Accordingly, they should be awarded reparation in the 
amount of the balance owed to them in this connection. Miles 
Land and Livestock Co. v. Rouse, 23 A.D. 645 (1964). 


Richard Davis contends that Buell Cattle Company, Inc., pur- 
chased the animals in question for its own account for the pur- 
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pose of reselling them to him. A contrary position is maintained 
by Buell Cattle Company, Inc., which alleges that the animals 
were bought by it as an agent and not for its own account. 
Prior to the five transactions involved in the consolidated hear- 
ing, but also during the month of October and in Arizona, Davis 
had made four livestock purchases through Buell from five 
ranchers (Messrs. Carter, Reese, Fitzgerald, and Claude and 
Frank DeSpain). As to such purchases, Davis likewise maintains 
that Buell took title to the animals and thereafter resold them 
to him. Payment of the purchase price with respect to such four 
purchases was made by drafts drawn on Davis & Norman and 
payable to the ranchers who sold the cattle. In respect to three 
of the purchases, the drafts were issued by O. L. Brown. As to 
the fourth, the Carter cattle, the draft was issued by Davis per- 
sonally. A written contract was made with the DeSpains and it 
was admitted into evidence at the hearing. The contract is signed 
by “Dick Davis” for Davis & Norman, as purchaser, and it re- 
cites that “a commission of $1.00 per head shall be paid to Buell 
Cattle Co. by Dick Davis.” It is concluded that Davis failed to 
establish his contention that the four purchases were resales by 
Buell to him. On the basis of the record it is further concluded 
that all of the nine purchases referred to in this paragraph were 
transacted by Buell and Davis in a similar manner and in each 
case Buell was acting as agent for Richard Davis. 


Richard Davis as the principal for whose account the animals 
were purchased from complainants is liable to them for the bal- 
ance of the purchase price. Davis contends that the animals were 
misrepresented by Brown when Davis agreed to purchase them 
through Buell. However, Brown, the person authorized to act 
for him in connection with this transaction, personally accepted 
the cattle prior to shipment. The cattle shipped were the cattle 
Brown had agreed to buy. Accordingly, Davis cannot now claim 
that the animals received were not those he agreed to buy. New- 
som v. Dixie-Central Produce Co., 16 A.D. 115, 1120 (1957). 


It appears that O. L. Brown generally advised persons he dealt 
with that he represented the Buell Cattle Company, Inc. It was 
not shown that he failed to do so in connection with the transac- 
tion in question. The authorized employee in these circumstances 
is not liable. Accordingly, said respondent will not be held liable 
to the complainants in this proceeding. Pearl City Sale Barn v. 
Groth, 23 A.D. 315 (1964). 
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The evidence indicates that the identity of the individual for 
whose account the livestock were purchased by Buell Cattle Com- 
pany, Inc., was not disclosed to complainants when Brown agreed 
to buy the animals from them. A person contracting as agent 
for an undisclosed or partially disclosed principal is liable under 
such contract. Accordingly, the Buell Cattle Company, Inc., will 
also be held liable to the complainants. Cf. Jos. Melnick Bg. & 
Loan Ass’n v. Melnick, 64 A. 2d 773, 776 (1949). 


In making the contract of sale, complainants did not rely on 
the credit of respondent Norman in any way. It is clear that 
the agreement was made by Davis for his individual account and 
not as partner of Norman. Accordingly, said respondent will not 
be held liable to the complainants in this proceeding. 


ORDER 


Within 30 days from the date of this order, respondents Rich- 
ard Davis and Buell Cattle Company, Inc., shall jointly and sev- 
erally pay to the complainants as reparation the sum of $492.85 
plus interest thereon at the rate of 5% per annum from Decem- 
ber 1, 1963, until paid. The complaint is hereby dismissed as to 
respondents Harry Norman and Orr Lee (Red) Brown. 


Copies hereof shall be served upon the parties. 


(No. 9450) 


In re R. DEAN BUTLER. P&S Docket No. 2820. Decided Novem- 
ber 23, 1964. 


Suspension Terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented, an order was is- 
sued April 1, 1963 suspending respondent as a registrant under 
the Act until respondent complies with the bonding requirements 
of the Act and the regulations issued thereunder. Complainant 
has now recommended that a supplemental order be issued ter- 
minating the suspension of respondent as a registrant under the 
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Act as respondent has furnished a bond which meets the require- 
ments of the Act and the regulations thereunder. 


Accordingly, the suspension of respondent as a registrant 
under the Act in the order of April 1, 1963, is hereby termi- 
nated. Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 


(No. 9451) 


In re EUGENE C. LARSON. P&S Docket No. 3382. Decided Nov- 
ember 23, 1964. 


Bonding Requirements—Failure to Pay When Due—Checks—Suspension 
of Registration—Consent 


Respondent is ordered to cease and desist from (1) engaging in business as 
a dealer without being bonded as required by the act and the regula- 
tions, (2) failing to pay when due for livestock purchased and (3) issu- 
ing insufficient funds checks in payment of such livestock, and is sus- 
pended as a registrant until he complies with the bonding requirements 
of the act and the regulations. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 7, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on October 29, 1964, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hear- 
ing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
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contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose address is 707 Sheridan Street, St. Paul, 
Nebraska, is now and was at all times material herein engaged 
in the business of buying and selling livestock in commerce for 
his own account, and is now and was at all times material herein 
registered with the Secretary of Agriculture as a dealer buying 
and selling livestock in commerce for his own account. 


2. The Loup City Commission Company stockyard, Loup City, 
Nebraska, the Ord Livestock Market stockyard, Ord, Nebraska, 
the Sargent Livestock Commission Company, Inc. stockyard, Sar- 
gent, Nebraska, the Burwell Livestock Market, Incorporated 
stockyard, Burwell, Nebraska, the Bachman & Lester Company 
Stock Yards, Grand Island, Nebraska, and the Bradstreet Stock- 
yards, Grand Island, Nebraska, hereinafter called the stockyards, 
were at all times material herein posted stockyards subject to 
the provisions of the Act. 


3. Respondent’s surety bond was terminated on September 5, 
1963. Respondent, on or about August 13, 1963, October 17, 1963, 
and November 12, 1963, was notified in writing of such termina- 
tion date, and was informed that he would have to furnish a new 
bond if he continued to operate as a registrant under the provi- 
sions of the Act. Notwithstanding such notices respondent con- 
tinued to engage in the business of a dealer, buying and selling 
livestock at the stockyards, for his own account, without filing 
and maintaining a reasonable bond or its equivalent as required 
by the Act and the regulations. 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock at the stockyards and failed 
to pay, when due, the purchase price of such livestock. 


Date No. of 

1964 Head Purchased at Amount 

July 20 11 Loup City Commission Company $ 987.61 
Loup City, Nebraska 

July 25 13 Ord Livestock Market . 1,370.52 


Ord, Nebraska 


5. Respondent, in connection with the transactions set forth in 
Finding of Fact 4, herein, issued checks in purported payment 
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for the livestock purchased, which checks were returned by the 
bank upon which they were drawn because of insufficient funds. 


Date Check Issued, 1964 Payee Amount 

July 20 Loup City Livestock Commission Co. $ 987.61 

July 25 Ord Livestock Market, Ord, Nebr. 1,370.52 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 213 
(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29 and 201.30). 


By reason of the facts set forth in Findings of Fact 4 and 5 
herein, respondent has violated section 312(a) of the Act (7 
U.S.C. 213(a)). Complainant has recommended that the order 
consented to by respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) engaging in busi- 
ness as a livestock dealer in commerce within the meaning of 
the Act without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations; (2) fail- 
ing to pay, when due, the purchase price of livestock purchased 
in commerce; and (3) issuing checks in payment for livestock 
purchased in commerce without having and maintaining suffi- 
cient funds on deposit in the bank upon which they are drawn 
to pay such checks. 


Respondent is suspended as a registrant under the Act until 
such time as he complies fully with the bonding requirements of 
the Act and regulations. When respondent has complied fully 
with the bonding requirements of the Act and the regulations, 
a supplemental order will be issued in this proceeding terminat- 
ing this suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 








1400 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 23 A.D. 1400 


(No. 9452) 


InreR. J. & C. W. FLETCHER, INC. d/b/a FLETCHER BROS. PACK- 
ING CO., AND R. J, FLETCHER AND C. W. FLETCHER, Individuals. 
P&S Docket No. 3339. Decided November 23, 1964. 


Packer—Failure to Pay When Due—Checks—Purchase While Insolvent 
—Cease and Desist—Individual Respondents—Default 


Respondent corporation is ordered to cease and desist from (1) failing to 
pay for livestock purchased within the period of time established by 
contract or agreement, or by the custom, rule or regulation of the stock- 
yard at which such purchases are made, (2) issuing insufficient funds 
checks in payment of such purchases, and (3) purchasing livestock while 
insolvent. No such order is issued against individual respondents who 
are officers of respondent corporation and who controlled its activities. 


Mr. Jerome S. Ducrest for complainant. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed July 28, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture. Respondent corporation is a packer 
as defined in the act and the individual respondents are officers 
and stockholders of respondent corporation. Respondent corpor- 
ation is charged, in effect, with purchasing livestock in commerce 
while its current liabilities exceeded its current assets, with fail- 
ing to pay, when due, for livestock purchased in commerce and 
with issuing checks in payment for livestock purchased in com- 
merce, which checks were returned by the bank upon which they 
were drawn because of insufficient funds in respondent corpor- 
ation’s account in violation of section 202(a) of the Act (7 U.S.C. 
192(a)). The individual respondents are charged with directing 
and controlling the activities of respondent corporation alleged 
to violate the act. A copy of the complaint and a copy of the 
rules of practice were served upon each respondent July 30, 1964. 


At the time of service of the complaint, respondents were noti- 
fied in writing that answers thereto should be filed within 20 
days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file answers 
would constitute admissions of the facts alleged in the complaint 
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and, in effect, waiver of oral hearing. Notwithstanding such no- 
tice, respondents have not filed answers. The matter was referred 
to John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to 
section 202.9(c) of the rules of practice. On September 9, 1964, 
the hearing examiner filed a report recommending that respond- 
ents be found to have violated the act as charged and be ordered 
to cease and desist from such violations. No exceptions to the 
hearing examiner’s report were filed, but, in lieu thereof, respond- 
ents filed a letter indicating the settlement of some of the corpor- 
ate debts which form the factual bases for the violations of the 
act alleged in the complaint. 


FINDINGS OF FACT 


1. Respondent R. J. & C. W. Fletcher, Inc. is a corporation 
doing business as Fletcher Bros. Packing Co. and is organized 
and existing under the law of the State of Tennessee with its 
principat office and place of business located at Lenoir City, Ten- 
nessee. At all times material herein this respondent was a packer 
within the meaning of the act engaged in the business of buying 
livestock in commerce for slaughter at its plant located at Lenoir 
City, Tennessee. 


2. Respondent R. J. Fletcher is an individual who at all times 
material herein was president and part owner of R. J. & C. W. 
Fletcher, Inc. and shared with respondent C, W. Fletcher, his 
brother, the management and control of the operations of re- 
spondent corporation. 


3. Respondent C. W. Fletcher is an individual who at all times 
material herein was vice-president and part owner of R. J. & C. 
W. Fletcher, Inc. and shared with respondent R. J. Fletcher, his 
brother, the management and control of the operations of re- 
spondent corporation. 


4. At all times material herein, respondents R. J. Fletcher and 
C. W. Fletcher formulated, directed and controlled the business 
and financial policies and practices of respondent corporation. 


5. The Farmers Commission Co. stockyard, Carthage, Ten- 
nessee, Chattanooga Union Stockyards, Chattanooga, Tennessee, 
Jamestown Stockyards, Jamestown, Tenneessee, White County 
Livestock Market stockyard, Sparta, Tennessee, Sam O’Neil Live- 
stock Commission Company stockyard, Chattanooga, Tennessee, 
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Peoples Stockyards, Cookeville, Tennessee, Athens Livestock Auc- 
tion Company stockyard, Athens, Tennessee, East Tennessee Live- 
stock Center, Inc. stockyard, Sweetwater, Tennessee, Clinton Live- 
stock Auction Co., Inc. stockyard, Clinton, Tennessee, Kirk Auc- 
tion Co. (now the Athens Livestock Auction Co.) stockyard, 
Athens, Tennessee, Dayton Livestock Auction Co. stockyard, Day- 
ton, Tennessee, Arnold Livestock Co. stockyard, Gibson City, IIli- 
nois, Kennamer Livestock Co. stockyard, Guntersville, Alabama, 
Plateau Livestock Exchange stockyard, Crossville, Tennessee, and 
the Lincoln County Live Stock Market stockyard, Fayettesville, 
Tennessee, are now and were at all times mentioned herein posted 
stockyards subject to the provisons of the act. 


6, During the period September 21 through December 30, 1963, 
in at least 41 separate transactions, and in other similar transac- 
tions at divers other times during September through December 
1963, respondent R. J. & C. W. Fletcher, Inc., under the direc- 
tion and control of respondents R. J. Fletcher and C. W. Fletcher, 
purchased livestock in commerce for slaughter purposes while its 
current liabilities exceeded its current assets. 


7. During the period September 30 through December 19, 1963, 
in at least 12 separate transactions, respondent R. J. & C. W. 
Fletcher, Inc., under the direction and control of respondents R. 
J. Fletcher and C. W. Fletcher, purchased livestock in commerce 
at the stockyards for slaughter purposes and failed to pay for 
such livestock within the period of time established by contract 
or agreement, or by the custom, rule, or regulation of the posted 
stockyard at which such purchases were made and, as of Decem- 
ber 31, 1963, respondent corporation owed the sellers of the live- 
stock the amounts of such purchases for periods ranging from 
12 to 92 days. 


8. During the period August 8, 1963 through April 25, 1964, 
respondent R. J. & C. W. Fletcher, Inc., under the direction and 
control of respondents C. W. Fletcher and R. J. Fletcher, issued 
13 checks in payment for livestock purchased in commerce for 
slaughter purposes, which checks were returned unpaid by the 
bank upon which they were drawn because of insufficient funds 
in respondent corporation’s account. 


CONCLUSIONS 


" By reason of the facts set forth in Findings of Fact, 6, 7 and 
8, respondent corporation violated section 202(a) of the act (7 
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U.S.C. 192(a)). The alleged subsequent settlement by such re- 
spondent of some of its debts does not alter this conclusion. 
Accordingly, such respondent should be ordered to cease and 
desist from such violations, as recommended by complainant. 


The complainant and the hearing examiner also recommended 
that the individual respondents be found to have violated section 
202(a) and be ordered to cease and desist from such violations. 
We have serious doubts as to our authority to do so. Cf. Jn re 
Midwest Livestock Commission Company, Inc., and William C. 
Garnick and Billie J. Garnick, 23 A.D. 816 (1964). Further, even 
assuming such authority, it is questionable whether the individual 
respondents could be found to have violated the act in connection 
with at least one of the charges contained in the complaint. Cf. 
In re Washington Hog Market, Inc., a corporation, and Jacob C. 
Williams and Clifton E. Williams, Individuals, 20 A.D. 848 
(1961). Therefore, we refrain from issuing an order against the 
individual respondents. Of course, complainant may file a peti- 
tion for reconsideration of this order pursuant to section 202.21 
of the rules of practice (9 CFR 202.21) with supporting legal 
authorities to demonstrate that we are in error. 


ORDER 


Respondent R. J. & C. W. Fletcher, Inc., d/b/a Fletcher Bros. 
Packing Co., its officers, representatives, agents and employees, 
directly or indirectly, shall cease and desist from: 


(1) failing to pay for livestock purchased in commerce within 
the period of time established by contract or agreement, or by 
the custom, rule or regulation of the stockyard at which such 
purchases are made: 


(2) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining on deposit in the bank 
upon which such checks are drawn sufficient funds to pay such 
checks; and 


(3) purchasing livestock in commerce while insolvent; Pro- 
vided, however, that nothing herein contained shall prevent such 
persons from purchasing livestock in commerce while respondent 
corporation is insolvent if they pay the full purchase price of the 
livestock at the time of purchase. 
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(No. 9453) 


In re MISSISSIPPI VALLEY STOCKYARDS, INC. P&S Docket No. 
1558. Decided November 25, 1964. 


Continuation of Rates and Charges 


Respondent’s current schedule of rates and charges is continued in effect up 
to and including November 30, 1966. 


Mr. Ronald D. Cipolla for Packers and Stockyards Division, Agricultural 
Marketing Service. Kappel and Neill, of St. Louis, Missouri, for re- 
pondent. 


Decision by George L. Mehren, Assistant Secretary of Agriculture 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on July 16, 1962 (21 A.D. 
776), authorizing assessment of the current temporary schedule 
of rates and charges to and including November 30, 1964, unless 
changed by further order before the latter date. 


By a petition filed on November 6, 1964, the respondent re- 
quested that the current temporary schedule of rates and charges 
be extended for a period of not less than one year. 


Prior to the issuance of the order of July 16, 1962, authoriz- 
ing increases in the rates and charges, notice of the petition, as 
amended, therefor was published in the Federal Register, and, 
although interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch as 
the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 


The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted, and that the order to be issued remain 
in effect to and including November 30, 1966, unless modified or 
extended by further order before that date. 
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Since the parties are agreed, the petition is granted and the 
order of July 16, 1962, is continued in effect during the life of 
this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 
come effective on December 1, 1964. The Packers and Stockyards 
Act provides that orders of this nature shall not become effec- 
tive in less than five days after their date. Undue delay in mak- 
ing this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on December 1, 1964, and 
remain in effect to and including November 30, 1966, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 9454) 


In re GALAX LIVESTOCK MARKET INC. P&S Docket No. 3379 De- 
cided November 30, 1964. 


Bonding Requirements—Cease and Desist—Consent 


Respondent is ordered to cease and desist from engaging in the business of 
a market agency in commerce without filing and maintaining a reason- 
able bond or its equivalent as required by the act and the regulations 
issued thereunder. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 6, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 





1406 PACKERS AND STOCKYARDS, ACT, 1921 
Cite as 23 A.D. 1405 


Respondent filed an answer on October 29, 1964, in which re- 
spondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclu- 
sions, for the purpose of this proceeding only, based on all alle- 
gations contained in the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose mailing address is Box 596, Galax, Vir- 
ginia, is a corporation with its place of business at Galax, Vir- 
ginia. Respondent is now and was at all times material herein 
engaged in the business of a market agency selling in commerce 
livestock on a commission basis and is now and was at all times 
material herein so registered with the Secretary of Agriculture. 


2. The Galax Livestock Market, Inc. stockyard, Galax, Vir- 
ginia, hereinafter called the stockyard, was at all times material 
herein a posted stockyard subject to the provisions of the Act. 


3. During the period from July 11, 1963, to the date of the 
execution of the Complaint, respondent maintained a surety bond 
in the amount of $41,000 to secure performance of its market 
agency obligations. 


4. On the basis of the volume of respondent’s livestock trans- 
actions during the year ending December 31, 1963, respondent 
was required, under the Act and the regulations, to increase to 
$45,000 the amount of the bond maintained by it to secure per- 
formance of its market agency obligations. On or about May 14, 
1964, respondent was informed in writing regarding such re- 
quired increased bond coverage. On or about June 18, 1964 and 
July 2, 1964, respondent was further notified by certified mail 
regarding such required increased bond coverage, Notwithstand- 
ing said notices, to the date of the execution of the Complaint, 
respondent continued to operate as a market agency at the stock- 
yard without furnishing the required increased bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
herein, respondent has violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29 and 201.30). Complainant has recommended that 
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the order consented to by respondent be issued. The order will 
be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi. 
ness of a market agency in commerce within the meaning of the 
Act without filing and maintaining a reasonable bond or its equiv- 
alent as required by the Act and the regulations issued there- 
under. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the parties. 


(No. 9455) 


In re NORMAN GIBSON, P&S Docket No. 3385. Decided Novem- 
ber 30, 1964. 


Insolvency—Failure to Pay When Due—Suspension of Registration 
—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, 
the full amount of the purchase price of livestock purchased in com- 
merce and is suspended as a registrant under the act for a period of 
380 days and thereafter until he is no longer insolvent. 


Mr. Raymond W. Fullerton for complainant. Mr. Tom Creighton, of Min- 
eral Wells, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on October 12, 1964, by the Director, Packers and Stockyards 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture, charging that respondent’s financial condi- 
tion does not meet the requirements of the act (7 U.S.C. 204), 
and that respondent violated certain provisions of the act and the 
regulations promulgated thereunder (9 CFR 201.1 et seq.), here- 
inafter referred to as the regulations. 
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On November 4, 1964, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing and the report of the Hearing Exam- 
iner, and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations set 
forth in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Route 2, 
Weatherford, Texas. Respondent is now, and was at all times 
mentioned herein, registered with the Secretary of Agriculture 
to engage in the business of a dealer buying and selling livestock 
in commerce for his own account. 


2. Respondent’s current liabilities exceed his current assets. 
As of August 19, 1964, respondent’s current liabilities exceeded 
his current assets by approximately $37,400.00. 


3. Respondent, on or about the dates and in the transactions 
listed below, purchased livestock in commerce for his own ac- 
count and failed to pay, when due, the full amount of the pur- 
chase price of such livestock: 


Date of Name and Head of Live- Amt. Paid on’ Bal. Due on 
Purchase Address of Seller stock Purchased Purchase Price Purchase Price 
1964 
August 5 Southern Livestock, Inc., 110 $6,870.06 
Lakeland, Florida 
August 7 Southern Livestock, Inc., 116 6,725.19 
Lakeland, Florida 
August 7 J. D. Lacy 102 $4,800.00 2,368.53 
Alexandria, Louisiana 
August 7 Quinn Brothers of Jackson, 95 1,220.501 7,162.99 
Inc., Jackson, Mississippi 
August 7 Quinn Brothers of Jackson, 94 7,398.61 
Inec., Jackson, Mississippi 
August 8 J. D. Lacy 110 6,945.30 


Alexandria, Louisiana 


1The seller garnished this amount from respondent’s bank account. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent is insolvent within the meaning of the act (7 U.S.C. 
204). 
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By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the act (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 
CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the full amount of the purchase price of livestock purchased 
in commerce. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until he demonstrates that he 
is no longer insolvent. When respondent demonstrates that he is 
no longer insolvent, a supplemental order will be issued in this 
proceeding terminating such suspension after the 30 day period. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 


(No. 9456) 


In re ARTHUR RYAN, d/b/a SWEETLAND AUCTION. P&S Docket 
No. 3322. Decided November 30, 1964. 


Registration and Bonding Requirements—Sihppers’ Proceeds—Cease 
and Desist—Records—Consent 


Respondent is ordered to cease and desist from (1) operating as a market 
agency without being registered and bonded as required by the act and 
the regulations issued thereunder and (2) misusing shippers’ proceeds 
and is ordered to establish a separate account for shippers’ proceeds 
and to keep records that fully disclose all transactions in his business 
under the act. 


Mr. Samuel J. Harris for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 





1410 PACKERS AND STOCKYARDS, ACT, 1921 
Cite as 23 A.D. 1409 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on June 25, 1964, by the Director, Packers and Stockyards 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The complaint charges that respondent 
violated certain provisions of the Act and the regulations issued 
thereunder. 


On September 17, 1964, respondent filed an amended answer 
in which he admits the jurisdictional allegations of the com- 
plaint, neither admits nor denies the remaining allegations set 
forth in the complaint, waives oral hearing and the report of 
the Hearing Examiner, and consents to the issuance of a speci- 
fied order containing findings of fact and conclusions based upon 
the allegations set forth in the complaint. Complainant has rec- 
ommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, Arthur Ryan, is an individual doing business 
as Sweetland Auction, whose address is Muscatine, Iowa. 


2. Respondent, at all times mentioned herein, owned and oper- 
ated the Sweetland Auction Sales Stockyard, Muscatine, Iowa, 
hereinafter called the stockyard, which was at all times men- 
tioned herein, a posted stockyard subject to the provisions of the 
Act. 


3. Respondent, during the period October 19, 1963 through 
May 9, 1964, engaged in business as a market agency at the 
stockyard, notwithstanding the fact that during such period re- 
spondent was not properly registered with the Secretary of Agri- 
culture as a market agency and had not furnished bond as re- 
quired by the Act and the regulations. 


4. Respondent, during the period October 19, 1963 through 
May 15, 1964, used funds received as proceeds from the sale of 
livestock consigned to him for sale on a commission basis at the 
stockyard, for purposes of his own and for purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors. Reconciliation of respondent’s cus- 
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todial account revealed shortages in shipper’s proceeds as set 
forth below: 


Date 1964 Amount of Shortage 
January 10 $18,593.53 
February 28 12,756.95 
April 17 13,306.78 
May 15 10,901.92 


5. Respondent, during the period October 19, 1963 through 
May 15, 1964, in connection with his market agency operations 
subject to the Act, failed to keep proper books and records in 
that he maintained no general ledger of accounts showing assets, 
liabilities, income, expenses and net worth; no cash receipts and 
disbursements journal; no market support journal for recording 
market support purchases and sales; no bank reconciliations; and 
no record of the volume, neither dollar amount nor the number 
of head of consignments sold at each public sale. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 2, 3, 4 and 
5, respondent has violated sections 303, 307, 312(a) and 401 of 
the Act (7 U.S.C. 203, 208, 213(a), 221) and sections 201.10, 
201.29, 201.40, 201.41 and 201.46 of the regulations (9 CFR 
201.10, 201.29, 201.40, 201.41, 201.46). 


Respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be is- 
sued. The order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) Operating as a market agency in commerce, without be- 
ing registered with the Secretary of Agriculture and furnishing 
bond as required by the Act (7 U.S.C.. 181 et seq.), and the reg- 
ulations (9 CFR 201.1 et seq.) ; 


(2) Making such use of funds received as proceeds from the 
sale of livestock handled on a commission basis as would in any 
manner endanger or impair the prompt and faithful accounting 
therefor, and payment of such portions thereof as may be due 
the consignor, shipper, or other persons entitled thereto. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
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separate bank account designated as “Custodial Account for 
Shipper’s Proceeds” or by a similar designation and shall main- 
tain such account in conformity with the provisions of section 
201.42 of the regulations promulgated under the Act (9 CFR 
201.42). 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency subject to the Act, including the follow- 
ing: a general ledger of accounts showing assets, liabilities, in- 
come, expenses and net worth; a cash receipts and disbursements 
journal; a market support journal for recording market support 
purchases and sales and a volume of business record based upon 
either dollar amounts or number of head sold on consignment at 
each public sale. 


This order shall become effective six days after service upon 
the respondent and copies hereof shall be served upon the parties. 


REPARATION AWARD—DEFAUT ORDER 
(No. 9457) 


ALBERT E. ATCHLEY v. PAUL GEISER, P&S Docket No. 3137. Rep- 
aration of $14,394.01 with 5 percent interest from November 
1. 1963, awarded complainant against respondent in order is- 
sued November 16, 1964, by Thomas J. Flavin, Judicial Officer. 


(No. 9458) 


L. TORN & SON v. FRANK PUSATERI. PACA Docket No. 9576. 
Decided November 2, 1964. 


Stay Order Vacated 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
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order was issued September 23, 1964, awarding reparation to 
complainant against respondent. On September 28, 1964, respond- 
ent submitted a proposed answer to the complaint. On Septem- 
ber 29, 1964, respondent was given time within which to file a 
motion to reopen the proceeding after default in the filing of an 
answer pursuant to section 47.25(e) of the rules of practice (7 
CFR 47.25(e)) and the order of September 23, 1964, was stayed 
pending the issuance of a further order in this proceeding. Re- 
spondent has failed to file such a motion. Accordingly, the stay 
order of September 29, 1964, is hereby vacated and the order of 
September 23, 1964, is hereby reinstated except that the repar- 
ation awarded therein shall be paid within 30 days from the date 
of this order. 


(No. 9459) 


THE GARIN Co. v. LOUIS ZWIcK & SON. PACA Docket No. 9428. 
Decided November 4, 1964. 


Stay Order—Pending Chapter XI Bankruptcy Proceeding 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued October 26, 1964, awarding reparation to complainant 
against respondent. On November 2, 1964, counsel for respond- 
ent stated that respondent has filed a petition for an arrange- 
ment under Chapter XI of the bankruptcy act and that it is an- 
ticipated that a plan for the settlement of respondent’s debts will 
be shortly approved by the requisite number of creditors. In 
view of the pendency of the Chapter XI proceeding, the order of 
October 26, 1964, is hereby stayed until December 14, 1964, when, 
in the absence of additional information from respondent’s coun- 
sel with respect to the success or failure of respondent’s plan for 
settlement in the Court proceeding, the order of October 26, 1964, 
will be reinstated by the issuance of a further order in this pro- 


ceeding. 
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(No. 9460) 


FRED G, HILVERT Co., INC. v. CALIFORNIA PRODUCE EXCHANGE, 
Inc. PACA Docket No. 9554. Decided November 6, 1964. 


Motion to Reopen After Default—Granied 
Decision by Thomas J. Flavin, Judicial Offcer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
order was issued September 10, 1964, awarding reparation to 
complainant against respondent. On October 6, 1964, respond- 
ent submitted a proposed answer to the complaint. Respondent 
was granted time within which to file a motion to reopen the 
proceeding after default in the filing of an answer pursuant to 
section 47.25(e) of the rules of practice (7 CFR 47.25(e)) and 
the order of September 10, 1964, was stayed pending the issu- 
ance of a further order in this proceeding. On October 19, 1964, 
respondent filed a motion to reopen after default. Respondent 
alleges, in effect, that its failure to file a timely answer herein 
was due to inadvertence caused by a reorganization of respond- 
ent corporation. A copy of respondent’s motion was served upon 
complainant’s representative and complainant objected to the 
granting of such motion. 


Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time, under 
the circumstances, and that good reason has been shown why the 
relief requested in the motion should be granted. Cf. Reynolds 
Reed v. William Seychew, 16 A.D. 791 (1957) ; Mendelson-Zeller 
Co. v. United Fruit Distributors, 16 A.D. 790 (1957 Accordingly, 
respondent’s default in the filing of an answer in this proceed- 
ing is hereby set aside, the order of September 10, 1964, is here- 
by vacated and respondent’s proposed answer is hereby accepted 
for filing. ~ 
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(No. 9461) 


A. B. TAYLOR PRODUCE v. L. M. THoMAS & SON. PACA Docket 
No. 9599. Decided November 13, 1964. 


Discharge in Bankrupcty—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with transactions involv- 
ing shipments of tomatoes in interstate commerce. A copy of the 
formal complaint was served upon respondent and respondent did 
not file an answer thereto. The issuance of an order without fur- 
ther procedure was, therefore, appropriate, pursuant to Section 
47.8(d) of the Rules of Practice (7 CFR 47.8(d)). 


Complainant is an individual, Aubrey Benjamin Taylor, doing 
business as A. B. Taylor Produce, whose address is P.O. Box 683, 
Fort Pierce, Florida. Respondent is a partnership composed of 
Lake Marvin Thomas and Ralph Everett Thomas, doing business 
as L. M. Thomas & Son, whose address is Georgia State Farmers 
Market, Forest Park, Georgia. At the time of the transactions 
involved herein, respondent was licensed under the Act. 


Prior to the issuance of an order on the basis of respondent’s 
default, the respondent was, on October 22, 1964, by action of 
the United States District Court for the Northern District of 
Georgia, Atlanta Division, discharged in bankruptcy. The De- 
partment was furnished with a copy of the order of the Court, 
dated October 22, 1964. The complaint, therefore, should be and 
is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 9462) 


PACIFIC CO-OPERATIVE UNION v, EMERALD Foops INc. PACA 
Docket No. 9587. Decided November 16, 1964. 


Damages—Failure to Order Shipment—Effective Date of Storage 
Charges—Interest—Default 


Where respondent failed to order remaining shipments of berries, repara- 
tion is awarded to complainant for the contract price plus storage 
charges less resale price with interest at 5 percent from January 1, 
1964. Storage charges computed from one month after contracts were 
entered into as buyer allowed one month storage in contract, and inter- 
est claimed by complainant not proper. 


Decision by Thomas J. Flavin, Judicial Officer 


DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a timely complaint alleging that, in the course 
of interstate commerce, it sold to respondent 1,000 tins of frozen 
red raspberries on July 22 and 1,000 tins on July 26, 1963; that 
the first month’s storage was to be borne by complainant; and 
that respondent was to order out and pay for the berries by 
January 1, 1964. It is further alleged that respondent ordered 
shipment of 500 tins and paid for them, but failed to order ship- 
ment of the balance, and that complainant resold the remaining 
1500 tins on April 30, 1964, for $10,710. Complainant seeks to 
recover reparation of $607,50, being the contract price of the 1500 
tins of berries, or $10,500, plus storage charges from August 1 
through April 30, amounting to $607.50, and 6 percent interest 
on the sum of $10,500 from January 1, 1964 through April 30, 
1964, or $210, less the amount realized on resale. 


A copy of the formal complaint was served upon respondent, 
and respondent has not filed an answer thereto. The issuance 
of an order without further procedure is appropriate pursuant 
to Section 47.8(d) of the Rules of Practice (7 CFR 47.8(d)). 


Complainant, Pacific Co-operative Union, is a corporation 
whose address is P.O. Box 370, Mission City, British Columbia. 
Respondent, Emerald Foods, Inc., is a corporation whose address 
is P.O. Box 337, Emerald, Wisconsin. At the time of the trans- 
action involved herein, respondent was not licensed but was oper- 
ating subject to license under the Act. 
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The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order, with the exception of the amount 
alleged to be due, and constitute a violation of Section 2 of the 
Act (7 U.S.C. 499b). Since the contracts provided that complain- 
ant was to pay storage charges for the first month, it seems to 
us that the charges payable by respondent should not be com- 
puted from August 1, 1963, but from one month after the dates 
the contracts were entered into, or August 22 with respect to 
500 tins and August 26 on 1000 tins. Computed in this manner, 
complainant is entitled to storage charges of $556.50. The 6 per- 
cent interest claimed by complainant is not a proper matter for 
consideration in computing damages for non-acceptance, and the 
State of Washington statute upon which complainant relies is not 
applicable. The contract price of the 1500 tins, or $10,500, plus 
storage charges of $556.50, totals $11,056.50. The difference be- 
tween this amount and the resale price of $10,710 is $346.50, 
which is the allowable damage sustained by complainant. We 
conclude, therefore, that the amount due and owing to complain- 
ant from respondent is $346.50. 


Accordingly, within 30 days from the date of this order, re- 
spondent shall pay to complainant, as reparation, $346.50, with 
interest thereon at the rate of 5 percent per annum from Jan- 
uary 1, 1964, until paid. 


Copies of this order shall be served upon the parties. 


(No. 9463) 


THEXAS-WESTERN TOMATO GROWERS & SHIPPERS v. MARANO & 
Sons. PACA Docket No. 9051. Decided November 16, 1964. 


Acceptance—Liability—Improper Loading—Not Established 


Having accepted shipment of tomatoes by unloading, respondent is liable for 
balance of purchase price. Alleged improper loading with consequent 
inadequate refrigeration in transit not established. 


Mr. J. Manuel Hoppenstein and Mr. Jerome L. Prager, of Dallas, Texas, for 
complainant. Golbus & Golbus, of Chicago, Illinois, for respondent. Mr. 
Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). An 
informal complaint was filed June 25, 1962, and the formal com- 
plaint was filed February 8, 1963. Complainant seeks an award 
of reparation in the amount of $2,792.32, which is alleged to be 
the balance of the purchase price of a carload of tomatoes sold 
to respondent on or about May 25, 1962. 


A copy of the Department’s report of investigation and a copy 
of the formal complaint were served upon respondent on March 
14, 1963. A copy of the report of investigation was served upon 
complainant on March 15, 1963. 


Respondent filed an answer and counterclaim on March 29, 
1963, denying the material allegations of the complaint and alleg- 
ing that it sustained damages of $3,000 by reason of complain- 
ant’s failure to follow prescribed loading methods. On August 
16, 1963, respondent filed an amended answer and counterclaim 
which was substantially the same as the original. 


An oral hearing was held at Chicago, Illinois, on September 16, 
1963. Complainant was represented by Louis M. Speer, secretary- 
treasurer and sales manager of complainant firm, who also was 
the only witness testifying on its behalf. Respondent was repre- 
sented by counsel. Seven witnesses testified on behalf of respond- 
ent and the deposition of one witness was received in evidence on 
its behalf. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Texas-Western Tomato Growers & Shippers, 
is a corporation whose address is Post Office 136, Mercedes, 
Texas. At the time of the transaction involved herein, complain- 
ant was licensed under the act. 


2. Respondent, Marano & Sons, is a partnership consisting of 
Onofrio Marano and Victor Frank Marano, whose address is 42 
South Water Market, Chicago, Illinois. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


8. On May 25, 1962, in the course of interstate commerce, com- 
plainant sold to respondent one carload of U.S. No. 1 mature 
green tomatoes in 40-pound cartons, consisting of 150 cartons of 
size 5x6 and 804 cartons of size 6x6, at $5 per carton, f.o.b. Mer- 
cedes, Texas, for a total price of $4770. 
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4. The tomatoes were loaded by complainant at Mercedes, 
Texas, into car ART 36156 on May 25, 1962. A Federal-State 
inspection was made of the tomatoes during loading, and they 
were certified to be U.S. No. 1, with no decay. The car, which 
Was equipped with fans, was shipped on May 25, 1962, under 
initial ice, standard refrigeration, plugs in, vents open. 


5. Car ART 36156 arrived at Chicago, Illinois, at 5 a.m. Wed- 
nesday, May 30, 1962, which was Memorial Day. That same day 
Frank A. Biggio, respondent’s buyer, inspected the carload and 
found the tomatoes in good condition and good temperature. 


6. At approximately 6 a.m., May 31, 1962, the Chicago Inspec- 
tion Agency inspected the carload of tomatoes and reported the 
bunkers to be over three-fourths full of ice, the temperatures to 
be 58° at the top and 57° at the bottom, and the load in general 
good order. The report further reads: 


“Commodity: STOCK LABEL SELECTED TOMATOES 
TEXAS—jumble naked packs of 6x6 sizes: 
Full packs. Generally good size. Average 58% 
green, 31% breaks and turns, 11% firm ripe. 
No decay noted. 8% minor scars, 1% serious 
scars. 4% rough and ribby. 2% mechanical 
scars. Good quality.” 


7. On the morning of June 1, 1962, respondent removed 60 
cartons from the car to its place of business. At the request of 
respondent, a federal inspection was made that same day at 9:40 
a.m., of the remaining cartons in the car. The certificate reads in 
relevant part as follows: 


“Condition 
of load: Car partly unloaded. Through crosswise load 6 
layers, 5 rows from each end of car to near doors. 
Between doors and 3 stacks each side of doors 1 
to 6 layers, 3 to 5 rows. Most cartons on bottom, 
few cartons between doors on sides. No ventilat- 
ing channels through load. 


“Condition 
of Pack: Generally tight to fairly tight. 
“Temp. of 
Prod: Doorway: Top 70° F Bottom 45° F 
1/4 Length: Top 75° F Bunkers: Top 57° F 
In various cartons inspected 74° F to 90° F, 
highest temperatures in interior portion of load. 
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“Condition: Average approximately 5% green, 5% breakers, 
15% turning, 20% pink, 25% light red, 25% red. 
In most samples 2 to 8% decay, in some none, 
average 4% Watery Rot, mostly in early stages. 
In most samples 2 to 8%, in many none, average 
4% damaged by soft indented bruises (generally 
affecting red stock). Average 1% damaged by 
slightly sunken, discolored areas over shoulders.” 


8. On June 1, 1962, respondent sent complainant the follow- 


ing telegram: 


“ART 36156 ARRIVED CHICAGO WEDNESDAY MAY 
30TH, A HOLIDAY AND TOMATO INSPECTION BEAU- 
TIFUL. TEMPERATURES IN THE FIFTIES PER CHI- 
CAGO INSPECTION AGENCY. WE BROKE CAR THIS 
MORNING AND AFTER REMOVING ABOUT SIXTY 
CARTONS RAN INTO VERY SERIOUS TROUBLE. 
PLACED LOADING VIOLATION ON THIS CAR AS CAR- 
TONS LOADED SIDEWAYS AND VIOLATION AGAINST 
YOU AS LOADER BECAUSE THIS METHOD BLOCKED 
AIR CIRCULATION. USDA INSPECTION TODAY FOUND 
TEMPERAURES FROM 45 to 90 DEGREES AND TOMA- 
TOES ARE FIVE GREEN, FIVE BREAKING, FIFTEEN 
TURN, TWENTY-FIVE FIRM RIPE, TWENTY-FIVE 
FULL RIPE, FOUR DECAY AND ONE SCARS. WE 
CAN’T USE THIS MERCHANDISE. ADVISE DISPOSI- 
TION IMMEDIATELY.” 


9. On June 1, 1962, complainant replied by telegram as fol- 
lows: 


“RETEL ART 36156 METHOD OF LOADING USED IN 
THIS CAR APPROVED BY RAILROAD INSPECTORS 
BY YOUR INSPECTION CAR GRADED US #1 TWO 
DAYS AFTER ARRIVAL BY YOUR ADMISSION CAR 
ARRIVED WITH GOOD TEMPERATURES AND CONDI- 
TION THEREFORE THIS CAR OF TOMATOES IS 
YOURS AS PER FOB INVOICE PRICE OF 5.00 per unit 
COPY THIS WIRE SENT TO PACA CHICAGO ILL AND 
FORT WORTH TEXAS THIS DATE.” . 


10. On June 3, 1962, respondent sent complainant the follow- 
ing telegram: 
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“RETEL ART 36156 IN VIEW OF CIRCUMSTANCES 
WILL WORK OUT FOR ACCOUNT WHOM CONCERNED 
CENTER OF LOAD THROUGHOUT BADLY HEATED 
DUE ENTIRELY BLOCKED CIRCULATION BY WORST 
LOADING WE EVER SAW THIS CONDITION COULD 
NOT BE SEEN BEFORE LOAD BROKEN.” 


11. Respondent unloaded 380 cartons from the car on June 5 
and the balance the following morning, 10 of which were empty. 
Respondent sold the tomatoes for gross proceeds of $3,174.10 
and incurred expenses of $1,196.42, including freight charges of 
$607.39. On June 13, 1962, respondent remitted to complainant 
an account of sales, plus a check for the net proceeds of $1,977.68. 
Although complainant has demanded payment of the balance of the 
purchase price of $2,792.32, respondent has not paid this amount. 


12. The formal complaint was filed February 8, 1963, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


As stated in respondent’s brief, the removal of 60 cartons of 
the tomatoes by respondent from the car to its place of business 
on June 1, 1962, constituted an acceptance of the entire shipment 
as provided in section 46.2(cc) of the regulations in effect at the 
time of the transaction involved herein (7 CFR 46.2(cc)). Hav- 
ing accepted the shipment, respondent became liable for the bal- 
ance of the purchase price of $2,792.32, less the damages, if any, 
resulting from a breach on the part of complainant. The burden 
of proof with respect to the breach and resulting damages rests 
upon respondent. 


It is respondent’s position that complainant failed to properly 
load the shipment which resulted in inadequate refrigeration in 
transit and, in turn, abnormal deterioration of the tomatoes. 
Respondent claims that if the tomatoes had been properly loaded 
they would have had a market value of $6 per carton on arrival 
at Chicago, or a total value of $5,724 for the 954 cartons, where- 
as they were resold for $3,174.10, a loss of $2,549.90. Respondent 
admits owing complainant the difference between such loss and 
the balance claimed by complainant, or $242.42. 


The evidence establishes that on May 25, 1962, Moe Scherer, a 
buying broker, was present at complainant’s packing shed at 
Mercedes, Texas. He entered into a contract with Louis M. Speer, 
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secretary-treasurer and sales manager of complainant, for the 
purchase of 954 cartons of U.S. No. 1 mature green tomatoes for 
the account of respondent at $5 per carton, f.o.b. Mercedes, 
Texas, to be shipped by rail to respondent at Chicago, Illinois. 
Complainant applied to the carrier for a permit which is neces- 
sary for the shipping of tomatoes. The permit which was issued 
to complainant required the tomatoes to be loaded in one of two 
ways, the chimney method or bottoms crosswise method. Speer 
testified that he was present during most of the loading of the 
car involved herein and the bottom crosswise method was used. 
He also testified that he instructed the carrier to ship the car 
under initial ice, standard refrigeration, with plugs in and vents 
closed to destination. 


Frank A. Biggio, a buyer and salesman of respondent, testi- 
fied that he made a doorway inspection of the shipment at Chi- 
cago on May 30 and found the bunkers over three-fourths filled 
with ice and the tomatoes in good condition with temperatures 
of 58 degrees at the top and 56 degrees at the bottom of the load, 
and the car appeared to be properly loaded. This witness further 
testified that at his direction the trucker began unloading the car 
at about 7:45 a.m., June 1; that the trucker notified him that 
after removing 60 cartons the interior cartons were found to be 
of a higher temperature than usual; that he inspected the car 
again and found the tomatoes in the center of the load very badly 
heated and showing yellowness and tenderness from the heat, and 
that he ordered a Federal inspection. Biggio’s testimony is cor- 
roborated by that of Thomas Ketchan, an independent trucker 
employed by respondent to unload the car on June 1, 1962. 


The Federal inspection made at 9:40 a.m. on June 1, 1962, 
disclosed that there were no ventilating channels through the 
load and that the temperatures of the tomatoes in the interior 
portion of the load were as high as 90°. A joint inspection was 
also made by the Chicago Inspection Agency and the Western 
Weighing and Inspection Bureau at 8:45 a.m., June 1, 1962. The 
CIA inspection report reads in part as follows: 


“Tight load causing poor ventilation and showing heated con- 

dition with commodity temperature of 84° top and 52° bot- 

tom. Temperatures too high for proper keeping and ripen- 

ing conditions.” 3 

The report issued by the WWIB states that the outside tem- 
perature was 61° and the temperatures of the tomatoes were 45° 
bottom and 66° top, and 78° and 84° in the center of the load. 
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The report also shows that the bunkers were 5/6 full of ice and 
the cartons were 6 layers high and 5 rows wide. Mr. J. R. Hailey, 
a supervisor of inspections of fresh fruits for the WWIB at Chi- 
cago, testified that temperatures of 45° at the bottom and 66° 
at the top are good and usual but the temperatures of 78° to 84° 
in the center are considerably higher than normal and would 
hasten ripening and deterioration. In was his opinion that the 
high temperature was due to the failure to remove field heat when 
loading and failure to load so as to permit ventilation in transit. 
Lee Drabek, the owner of the Chicago Inspection Agency, testi- 
fied that his inspection on May 31 was confined to the doorway 
and that he removed cartons as far in as he could reach. He fur- 
ther testified that some of the cartons were on the sides or covers 
and the cartons were loaded to the ceiling, and that such loading 
would adversely affect the circulation of air. 


Among the witnesses called by respondent was Dr, Glen B. 
Ramsey, who prior to his retirement was principal plant pathol- 
ogist for the United States Department of Agriculture and an 
employee for 42 years. He expressed the opinion that the high 
temperature in the center of the load and the 25 percent full ripe 
tomatoes found by the Federal inspector on June 1 were due to 
the lack of ventilating channels in the load, and that the temper- 
ature of tomatoes in transit should be no higher than 60° to 
keep down the number of ripe tomatoes which are too soft for 
handling. The witness also was of the opinion that the temper- 
ature of the tomatoes in the car would change little in the two 
days after arrival even if the fans were not in operation. The 
same opinions were expressed by Burt King, a broker and in- 
spector of fruits and vegetables employed by Riley-McFarland 
Company, Chicago, Illinois. 


Although the evidence is not as complete or clear as it might 
have been, it seems that the tomatoes here were shipped in rec- 
tangular fiberboard cartons which are wider at the top than at 
the bottom, have ends one-half inch higher than the cover, and 
have several ventilating holes in the end panels. Complainant 
urges in its brief that the car was loaded in the customary man- 
ner for bottom-crosswise loading and, in effect, that the sloped 
sides and other features of the carton permit adequate circula- 
tion. On the other hand, respondent contends in its brief that 
the car was improperly loaded because of the number of cartons, 
the absence of ventilating channels, and the cartons on the sides 
and covers in the doorway. 
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In our opinion, respondent has failed to sustain the burden of 
proving its contentions by a preponderance of the evidence, and 
it is so concluded. For one thing the contract called for 954 car- 
tons so it is immaterial that the usual number is 750 to 850 
according to Biggio and other witnesses. It is questionable 
whether channels could have been made in the load since the car- 
tons were loaded to the ceiling. However, assuming that the car 
was not properly loaded, there is no convincing evidence that this 
resulted in higher temperatures enroute than would normally be 
expected in a load of 954 cartons. Admittedly, the temperatures 
of the tomatoes inspected on May 30 and 31 were normal. It 
cannot be assumed that the temperatures were materially higher 
in other portions of the load on arrival. Since the car fans were 
in operation during transit but not after arrival, it is entirely 
possible that the temperatures were normal in transit but in- 
creased subsantially after arrival. In this connection it is noted 
that only 3,000 pounds of ice were placed in the bunker at 3:15 
p.m., May 31 as compared with 8,400 pounds at 10:50, June 4, 
and that the temperatures of the tomatoes in the top of the door- 
way increased from 58° on May 30 to 70° on June 1. 


The failure of respondent to pay to complainant the balance 
of the purchase price is in violation of section 2 of the act. Rep- 
aration should be awarded complainant in the amount of $2,- 
792.32, with interest, and the counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,792.32, with interest there- 
on at the rate of 5 percent per annum from July 1, 1962, until 
paid. 


The counterclaim is dismissed. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 





R 
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(No. 9464) 


VENEZIA Bros. v. ARCHIE MCKINNEY, INC. PACA Docket No. 
9608. Decided November 16, 1964. 


Jurisdiction—Interstate Commerce—Reparation—Default 


Respondent is ordered to pay to complainant the amount due only on those 
transactions that were in interstate commerce and therefore within the 
jurisdiction of the Secretary. 


Decision by Thomas J. Flavin, Judicial Officer 


DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repar- 
ation against respondent in connection with transactions involv- 
ing perishable agricultural commodities in interstate commerce. 
A copy of the formal complaint was served on respondent and 
respondent has not filed an answer thereto. The issuance of an 
order without further procedure is therefore appropriate, pur- 
suant to section 47.8(d) of the rules of practice (7 CFR 47.8(d)). 


Complainant is a partnership composed of John Venezia, Tony 
Venezia and Salvator Venezia, doing business as Venezia Bros., 
whose address is 408 South New Jersey Street, Indianapolis, In- 
diana. Respondent, Archie McKinney, Inc., is a corporation whose 
address is 231 East Maryland Street, Indianapolis, Indiana, At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order, with the exception of 26 items 
sold to respondent between October 14 and November 14, 1963, 
inclusive. These items, consisting of tomatoes, celery, and pota- 
toes, whose contract prices total $507.90, appear not to have 
moved in interstate commerce. The Department, therefore, has 
no jurisdiction over these transactions. Accordingly, the amount 
due complainant should be reduced by the total of the contract 
prices of these transactions, or $507.90. 


Complainant, in the formal complaint, has requested an award 
of $2,300. Subtracting $507.90 from this sum leaves $1,792.10, 
which we find to be the correct amount due complainant from 
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respondent in connection with the transactions involved herein. 
The failure of respondent to pay complainant this sum is in vio- 
lation of section 2 of the act (7 U.S.C. 499b). Accordingly, with- 
in 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,792.10, with interest thereon at 
the rate of 5 percent per annum from December 1, 1963, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 9465) 


In re WILLIAM STUART HIGGASON, d/b/a BILL HIGGASON. PACA 
Docket No. 9551. Decided November 23, 1964. 


Misrepresentation—Misbranding—Violations of Act—Publication 
of Facts—Default 


Respondent’s misrepresentations with respect to the grade, quality or char- 
acter of 14 lots of potatoes sold and shipped in interstate commerce 
constitute repeated and flagrant violations of the act and it is ordered 
that the facts and circumstances of such violations be published pur- 
suant to section 8(a) of the act. As repondent’s license under the act 
terminated prior to the institution of this proceeding, the suspension or 
revocation thereof is not ordered herein. 


Mr. James E. Horton for complainant. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J, Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed August 24, 1964, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respondent is 
charged with selling and shipping in interstate commerce 14 lots 
of misbranded potatoes in violation of section 2(5) of the act 
(7 U.S.C. 499b(5)). A copy of the complaint and a copy of the 
rules of practice were served upon respondent August 27, 1964. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 47.30 
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of the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such no- 
tice, respondent has not filed an answer. The matter was referred 
to John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to 
section 47.30(c) of the rules of practice. On October 14, 1964, 
the hearing examiner filed a report recommending that respond- 
ent be found to have violated the act as charged and that the 
facts be published. No exceptions to the hearing examiner’s re- 
port were filed. 


FINDINGS OF FACT 


1. Respondent, William Stuart Higgason, is an individual 
doing business as Bill Higgason, whose address is Box 104, Mar- 
tin, Michigan. 


2. Pursuant to the licensing provisions of the act, license No. 
195835 was issued to respondent March 20, 1962. This license 
was renewed annually until March 20, 1964, when it was allowed 
to terminate. 


3. During the period on or about February 6, 1962, through 
on or about December 6, 1963, respondent misrepresented the 
grade or quality of 13 lots of potatoes which he sold and shipped 
in interstate commerce, in that the sacks containing the potatoes 
were marked “U.S. No. 1”, when, in fact, the potatoes at the time 
of sale and shipment in interstate commerce by respondent failed 
to meet the requirements for U. S. No. 1 grade, as provided in 
the United States Standards for Potatoes (7 CFR 51.1540 et seq.), 
due to permanent grade defects. The potatoes were shipped by 
respondent in trucks from the State of Michigan to various des- 
tinations in the States of Tennessee and Alabama. The potatoes 
were revealed to be misbranded by Federal inspections made at 
the various destinations. 


4. On or about January 23, 1963, respondent shipped 1,280 25- 
pound sacks of potatoes by truck from the State of Wisconsin to 
Melvin Beene Produce Company, Chattanooga, Tennessee. The 
potatoes were in sacks marked “New Potatoes” whereas, in fact, 
the potatoes were grown and harvested during the fall of 1962. 


5. Respondent was afforded the opportunity, at various times 
on or about the dates the misbranded potatoes were inspected at 
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destination, to demonstrate or achieve compliance with all lawful 
requirements of the act with respect to such potatoes. Respond- 
ent has failed to do so. 


CONCLUSIONS 


Respondent’s misrepresentations with respect to the grade, 
quality, or character of 14 lots of potatoes sold and shipped in 
interstate commerce, as set forth in Findings of Fact 3 and 4, 
constitute repeated and flagrant violations of section 2(5) of the 
act. See e.g., In re Harrisburg Daily Market, Inc., and M. & S. 
Distributing Company, 20 A.D. 955 (1961), aff’d D.C. Cir. Oct. 
4, 1962; In re William E. Anderson, 17 A.D. 1159 (1958). As 
respondent’s license under the act terminated prior to the insti- 
tution of this proceeding, suspension or revocation thereof was 
not requested by complainant and should not be ordered herein. 
However, the facts and circumstances of the violations found 
herein should be published pursuant to section 8(a) of the act 
(7 U.S.C. 499h (a)). Cf. In re Kelley & Weatherington, Inc, 23 
A.D. 715 (1964). 


ORDER 


The facts and circumstances herein shall be published and 
copies hereof shall be served upon the parties, 


(No. 9466) 


WHITTENBURG AND ALSTON v. JABELL DISTRIBUTING COMPANY. 
PACA Docket No. 9357. Decided November 30, 1964. 


Contract—Evidence Of—Broker—Suitable Shipping Condition 
—Watermelons 


Where contractual relationship between complainant-seller and respondent 
established and where no breach of warranty on complainant-seller’s 
part, respondent liable for balance of purchase price of shipment of 
watermelons. 


Complainant pro se. Comanor and Stein, of Philadelphia, Pennsylvania, for 
respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on November 18, 1963, complainant 
seeks reparation against respondent in the amount of $1,343.20, 
alleged to be the balance due on the purchase price of a carload 
of watermelons sold and delivered to respondent in March 1963. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on January 
22, 1964. A copy of the report of investigation was served upon 
complainant on January 24, 1964. Respondent filed an answer to 
the complaint on February 19, 1964, denying any contractual 
relationship with complainant, denying liability to complainant 
for any amount, and alleging that it purchased the watermelons 
from C. H. Robinson, Inc., and handled the melons in accordance 
with Robinson’s instructions. 


Since the amount involved in this proceeding does not exceed 
$1,500, the issues were submitted in accordance with the short- 
ened method of procedure provided in Section 47.20 of the Rules 
of Practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant filed an opening statement, respondent filed an answer- 
ing statement, and complainant filed a statement in reply. Both 
parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Gene Whitten- 
burg and Wallace D. Alston, doing business as Whittenburg and 
Alston, whose address is P. O. Box 724, Laredo, Texas. 


2. Respondent, Jabell Distributing Company, is a corporation 
whose address is 3301 S. Galloway Street, Philadelphia, Pennsy]l- 
vania. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 


3. On or about March 11, 1963, in the course of interstate 
and/or foreign commerce, and by oral contract, complainant sold 
to respondent a carload of U.S. No. 1 watermelons, Peacock 
variety, Pearl brand, packed in cartons, having a total weight 
of 30,964 pounds, at an agreed price of 1034¢ per pound, for a 
total invoice price of $3,328.63, f.o.b. Laredo, Texas. 
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4. The contract was negotiated by C. H. Robinson, Inc., Phila- 
delphia, Pennsylvania, which issued a Brokers Standard Memor- 
andum of Sale, copies of which were delivered to the parties. It 
was agreed that complainant would invoice the broker for the 
watermelons. 


5. On March 12, 1963, complainant shipped from Laredo, Texas, 
to respondent at Philadelphia, Pennsylvania, 483 cartons of wa- 
termelons in car PFE 44885. Complainant had received the wa- 
termelons from Mexico in car PFE 40013, and the watermelons 
were repacked at the border. 


6. Car PFE 44885, containing the watermelons involved herein, 
arrived at Philadelphia, Pennsylvania, at 2:20 a.m., March 18, 
1963. The watermelons were inspected at 9:25 a.m. on the same 
date by the Railroad Perishable Inspection Agency, which re- 
ported the melons to be firm ripe, with no decay, and no car 
freezing. 


7. At 1:45 p.m. on March 21, 1963, a Federal inspection for 
condition only was made of the watermelons in car PFE 44885, 
which was restricted to “approximately 430 cartons” remaining 
in the car at the time of the inspection. The pertinent part of the 
report of that inspection is as follows: 


“Condition of load: Partly unloaded; lengthwise and cross- 
wise load. 1 to 4 rows, 1 to 7 layers. Load shifted in one 
end of car from 1 inch in bottom layer to 10 inches in top 
layer. Opposite end cartons squeezed 1 to 3 inches. Some 
cartons wet and leaking. 


“Condition: Generally firm and fairly bright to bright in 
appearance. Most cartons no decay, many cartons with 1 
decayed melon (20 to 33%), average 8% soft rot in various 
stages, mostly advanced.” 


8. On March 21, 1963, the broker notified complainant that re- 
spondent was dissatisfied with the watermelons and stated that 
respondent would handle the car for complainant’s account, with- 
out commission. Complainant refused to accept these terms, and 
so notified the broker by wire sent at 3:12 p.m. on the same date. 
At 3:35 p.m., complainant received a wire from the broker stat- 
ing that respondent was handling the car “forthe account of 
whom it may concern.” 


9. On April 3, 1963, respondent prepared an accounting cover- 
ing the watermelons in car PFE 44885, showing a gross amount 
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of $2,997.36 realized from the sale of the melons. Respondent 
deducted freight, demurrage, inspection fees, and terminal charges 
in the amount of $1,105.89, and remitted by check to complain- 
ant the net sum of $1,891.47, plus $93.96 refund on freight. No 
additional amount has been paid by respondent to complainant 
in connection with the watermelons. 


10. The formal complaint was filed on November 18, 1963, 
which was within 9 months after accrual of the cause of action 
herein. 


CONCLUSIONS 


Complainant, of course, has the burden of proving that it sold 
respondent the watermelons, as alleged. The evidence in the file 
which supports the allegations of the complaint is, first of all, a 
Brokers Standard Memorandum of Sale, attached to the com- 
plaint, dated March 11, 1963, showing the seller of the carload 
of watermelons to be complainant, and the buyer thereof to be 
respondent. The memorandum of sale is signed by C. H. Robin- 
son, Inc., as broker. The terms of the contract set forth in the 
memorandum of sale are clear and unambiguous, and it is undis- 
puted that both parties received copies. According to the broker, 
no complaint was received concerning the memorandum from 
either party. There is attached to the report of investigation, as 
Exhibit No. 7, a letter to the Department from C. H. Robinson, 
Inc., the broker, dated June 13, 1963, which supports the alle- 
gations of the complaint. The broker states that, not only was 
a copy of the Brokers Standard Memorandum of Sale delivered 
to respondent, but that respondent was immediately informed 
of the contents of all wires between complainant and the broker 
relating to the shipment. In addition, complainant submitted a 
verified opening statement in support of the complaint. 


Respondent denies any contractual relationship with complain- 
ant with respect to the watermelons in question, and alleges that 
C. H. Robinson, Inc., acted as principal in selling the watermelons 
to respondent. The burden rests upon respondent to establish this 
affirmative defense. Respondent emphasizes that complainant did 
not invoice respondent for the watermelons, but invoiced C. H. 
Robinson, Inc. However, complainant has submitted a sworn 
statement that it had sold two previous cars of watermelons to 
respondent through C. H. Robinson, Inc., acting as broker, and 
that in both previous transactions the broker was invoiced for 
the shipment, as in the instant case. C. H, Robinson, Inc. states 
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unequivocally that it acted only as broker in the transaction, and 
that it fulfilled its duty of keeping both parties completely and 
promptly informed of everything that transpired. Respondent 
has submitted no evidence except the verified answer and the 
verified answering statement of its president to support respond- 
ent’s position in this case. 


On the basis of the evidence, we conclude that complainant has 
sustained the burden of proving the sale, as alleged, and that 
respondent has failed to sustain the burden of proving, by a pre- 
ponderance of evidence, that it purchased the carload of water- 
melons from C. H. Robinson, Inc., and not from complainant. 


Since respondent accepted the watermelons, it became liable to 
complainant for the contract price, subject to its right to claim 
damages sustained as a result of any breach of the contract on 
the part of complainant. In its answer, respondent avers that 
upon inspection of the watermelons after arrival, a “bad” odor 
was noticed in the car and that respondent immediately com- 
plained to C. H. Robinson, Inc., asking that the broker “remove 
the car due to its defective condition.” Respondent further avers 
that C. H. Robinson, Inc. advised respondent to wait and that 
after waiting two days for C. H. Robinson, Inc. to take some 
action, respondent’s checker, without respondent’s authority or 
knowledge, broke the car and found the watermelons leaking, rot- 
ten, and moldy, and a Federal inspection was ordered. Respond- 
ent’s dissatisfaction with the watermelons appears to be based 
upon the Federal inspection made on March 21, 1963, three days 
after arrival of the shipment at Philadelphia. This inspection was 
restricted to approximately 430 cartons remaining in the car at 
that time, respondent having removed some cartons, which had 
been delivered to its customers. The condition of the remainder 
of the load on March 21, as reported by the Federal inspector, 
was “Generally firm and fairly bright to bright in appearance. 
Most cartons no decay, many cartons with 1 decayed melon (20 
to 33%), average 8% soft rot in various stages, mostly ad- 
vanced.” 


Under the f.o.b. contract, complainant was required to deliver 
watermelons in suitable shipping condition, which means that the 
watermelons were in a condition which, if transported under nor- 
mal transportation service and conditions, would assure delivery 
without abnormal deterioration at the destination specified in the 
contract. There is no concrete evidence that the transportation 


~~ 





fa’ 





J 





———_ ~ 





WHITENBURG & ALSTON v. JABELL DISTRIB’G CO. 1433 
Cite as 23 A.D. 1428 


service and conditions were other than normal. The discovery of 
the shift in the load by the Federal inspection three days after 
arrival is too remote in time to establish with certainty any ab- 
normal transportation service and conditions. The shift could 
have occurred after arrival. Neither does this inspection consti- 
tute evidence of the condition of the watermelons upon arrival, 
but rather shows their condition three days after arrival. The 
only evidence of the condition of the watermelons on arrival is 
the inspection made of the melons by the Railroad Perishable In- 
spection Agency some seven hours after arrival. The shipment 
arrived at 2:20 a.m. on March 18, and at 9:25 a.m. on that date, 
according to the RPIA’s inspection report, the watermelons were 
firm ripe, with no decay, and no car freezing. The RPIA inspec- 
tor found the “Stock well formed. Clean. Smooth to few minor 
blemishes. Good color.” In view of the condition as reported by 
the Railroad Perishable Inspection Agency on the day of arrival, 
we conclude that complainant made good delivery under the con- 
tract and that there was no breach of warranty on complainant’s 
part. 


The broker states that when the watermelons arrived on or 
about March 18, respondent requested that the shipper “take the 
car elsewhere,” but the shipper refused this request, The broker 
states that before the Federal inspection was made on March 
21st, respondent requested the broker to try to sell the car for 
respondent’s account through one of the broker’s other offices, 
but the broker was unsuccessful in this attempt; that the car was 
also offered to Schley Brothers, Baltimore, Maryland, and to San- 
tucci Produce, Wilkes-Barre, Pennsylvania, for respondent’s ac- 
count, also without success. Complainant has alleged that the car- 
load of watermelons was offered intact by C. H. Robinson, Inc., 
Philadelphia, to various receivers in the Eastern part of the 
United States as a car of U.S. No. 1 melons, on track Philadel- 
phia, with respondent as the owner. This allegation is not de- 
nied by either respondent or the broker. 


When complainant refused to agree to respondent handling the 
watermelons on consignment for complainant’s account, the brok- 
er wired complainant that respondent was selling the water- 
melons “for the account of whom it may concern.” Respondent 
disposed of the 483 cartons of watermelons and remitted to com- 
plainant the sum of $1,891.47, plus a freight refund of $93.96, 
or $1,343.20 less than the contract price. Since respondent has 
failed to establish any breach of the contract on the part of com- 
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plainant — actually respondent made no attempt to establish a 
breach by complainant, claiming respondent had no contractual 
relationship with complainant—respondent is liable to complain- 
ant for the balance of the purchase price of the watermelons, 
being $1,343.20. Respondent’s failure to pay this amount to com- 
plainant was and is in violation of Section 2 of the Act. Com- 
plainant should be awarded reparation in the amount of $1,343.20, 
with interest, and the facts should be published, 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,343.20, with interest there- 


on at the rate of 5 percent per annum from April 1, 1963, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


Orders issued by Thomas J. Flavin, Judicial Officer 
DISMISSAL—ON MOTION OF PARTIES 
(No. 9467) 


Max LUTZ COMPANY v. THE H. Rouw CoMPANY. PACA Docket 
No. 9260. Dismissed November 18, 1964. 





REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 9468) 


HYBELS’ PRODUCE COMPANY, INC. v. BUCK’s TOMATO Co., INC. 
PACA Docket No. 9455. Reparation of $2,395.75 with 5 per- 
cent interest from March 1, 1964, awarded complainant against 
respondent in order issued November 18, 1964. 
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(No. 9469) 


BOLER FRUIT & VEGETABLE COMPANY v. BUCK’sS TOMATO Co., INC. 
PACA Docket No. 9451. Reparation of $4,061.41 with 5 per- 
cent interest from March 1, 1964, awarded complainant against 
respondent in order issued November 24, 1964. 


(No. 9470) 


MICHAEL A. CONN, INC. v. BUCK’s TOMATO Co., INc. PACA Dock- 
et No. 9503. Reparation of $18,640.80 with 5 percent interest 
from March 1, 1964, awarded complainant against respondent 
in order issued November 24, 1964. 


(No. 9471) 


MuIR-ROBERTS Co., INC. v. BuUCK’s TOMATO Co., INC. PACA 
Docket No. 9488. Reparation of $1,665.16 with 5 percent in- 
terest from April 1, 1964, awarded complainant against re- 
spondent in order issued November 24, 1964. 


(No. 9472) 


WAVERLY GROWERS COOPERATIVE v. BUCK’S TOMATO Co., INC. 
PACA Docket No. 9442. Reparation of $4,731.25 with 5 per- 
cent interest from March 1, 1964, awarded complainant against 
respondent in order issued November 30, 1964, 


(No. 9473) 
JAMES PAUL WENGERT v. BUCK’S TOMATO Co., INc. PACA Docket 
No. 9441. Reparation of $1,365.16 with 5 percent interest from 


March 1, 1964, awarded complainant against respondent in 
order issued November 30, 1964. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 9474) 


MERCED TOMATO GROWERS CO-OPERATIVE ASSOCIATION v. SOUTH- 
ERN PRODUCE Co., INC. PACA Docket No. 9603. Reparation of 
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$3,450 with 5 percent interest from August 1, 1964, awarded 
complainant against respondent in order issued November 10, 
1964, 


(No. 9475) 


PIPPING PACKING Co., INC. v. BUCK’s TOMATO Co., INC. PACA 
Docket No. 9499. Reparation of $1,227.25 with 5 percent in- 
terest from March 1, 1964, awarded complainant against re- 
spondent in order issued November 10, 1964. 


(No. 9476) 


SOUTHLAND PRODUCE Co. v. TRUJILLO PRODUCE Co. PACA Docket 
No. 9607. Reparation of $1,035 with 5 percent interest from 
May 1, 1964, awarded complainant against respondent in order 
issued November 10, 1964. 


(No. 9477) 


THE ToDD COMPANY v. W. L. HARVILL & SON. PACA Docket No. 
9602. Reparation of $2,233.45 with 5 percent interest from 
January 1, 1964, awarded complainant against respondent in 
order issued November 10, 1964. 


(No. 9478) 


Troy H. Crips & Sons, INC. v. L. E. FUSSELL. PACA Docket No. 
9600. Reparation of $524.55 with 5 percent interest from De- 
cember 1, 1963, awarded complainant against respondent in 
order issued November 10, 1964. 


(No. 9479) 


CONSOLIDATED PRODUCE COMPANY, LTD. v. TRUJILLO PRODUCE 
Co. PACA Docket No. 9615. Reparation of $626.39 with 5 per- 
cent interest from May 1, 1964, awarded complainant against 
respondent in order issued November 13, 1964. 


(No. 9480) 


EFFO BANANA SALES CORPORATION v. GEORGIA-TENNESSEE PRO- 
DUCE Co., INC. PACA Docket No. 9617. Reparation of $10,- 
003.33 with 5 percent interest from July 1, 1964, awarded com- 
plainant against respondent in order issued November 13, 1964. 
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(No. 9481) 


FRANK FINE COMPANY v. M. & M. PRODUCE Co., INc. PACA 
Docket No. 9610. Reparation of $3,872.60 with 5 percent in- 
terest from May 1, 1964, awarded complainant against respond- 
ent in order issued November 13, 1964. 


(No. 9482) 


MAGIC VALLEY PRODUCE COMPANY v. SOUTHERN PRODUCE CO., 
Inc, PACA Docket No. 9612. Reparation of $93.75 with 5 per- 
cent interest from June 1, 1964, awarded complainant against 
respondent in order issued November 138, 1964. 


(No. 9483) 


The CAVALIER-GULLING-WILSON CO. v. SCHENCK’S FOOD PROD- 
ucts. PACA Docket No. 9613. Reparation of $1,187.50 with 
5 percent interest from June 1, 1964, awarded complainant 
against respondent in order issued November 16, 1964. 


(No. 9484) 


LAKESHORE GROWERS COOPERATIVE ASSOCIATION v. OAKS PRO- 
DUCE COMPANY. PACA Docket No. 9616. Reparation of $125 
with 5 percent interest from January 1, 1964, awarded com- 
plainant against respondent in order issued November 16, 1964. 


(No. 9485) 


HOLLANDALE MARKETING ASSOCIATION v. BAMA BROKERS. PACA 
Docket No. 9557. Reparation of $3,493.45 with 5 percent in- 
terest from March 1, 1964, awarded complainant against re- 
spondent in order issued November 30, 1964. 
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COURT DECISION 


THE LAWSON MILK COMPANY v. ORVILLE L. FREEMAN. Decided 
July 14, 1964. 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 


Civil No. 34708 


JONES, J. 


This litigation, now in its eleventh year, has narrowed itself to 
two issues to be resolved before the controversy finally can be 
terminated. The plaintiff seeks a refund of $92,504.62, represent- 
ing payments made by it to the Producer Settlement Fund from 
December 1, 1947 through May, 1952. On September 13, 1962, 
Judge McNamee, following the opinion of the Supreme Court in 
Lehigh Valley Co-operative Farmers, Inc., et al., v. U.S., 370 U.S. 
76 (1962), held that the compensating payments provisions of 
Order No. 75 were not in accordance with law. The case was re- 
manded to the Judicial Officer to determine the applicability of 
the two-year termination of obligations provision, Section 1036.89 
of Order No. 75. 


On May 22, 1963, the Judicial Officer entered a decision and 
order denying plaintiff’s right to recover moneys enacted under 
the illegal order provision between January, 1949 and May, 1951. 
The Market Administrator was directed to refund to the plaintiff 
the sum of $47,719.19. This was the amount plaintiff paid under 
the illegal order provision within the two-year period next pre- 
ceding the filing of its 15A petition on June 2, 1953. By the same 
order, the Judicial Officer denied plaintiff’s claim to interest upon 
the money repaid. 


Plaintiff now asks this Court to find that it is entitled to inter- 
est on any money repaid, and that it is entitled to recover the 
money it paid prior to May 31, 1951. 


The Judicial Officer held that the two-year termination of obli- 
gations provision, Section 1036.89 of Order No. 75, was author- 
ized by 7 U.S.C., 608c (7) (d). This provision says that there may 
be included in a marketing order provision terms and conditions: 
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“Incidental to and not inconsistent with, the terms and con- 
ditions specified in subsections (5)-(7), of this Section and 
necessary to effectuate the other provisions of such order.” 


I find that this grant of general rule-making power compels 
the result that the Secretary of Agriculture has the power to 
adopt a two-year termination of obligations provision. Section 
608(c), in delegating rule-making power to the Secretary, pro- 
vides sufficient minimum standards whereby this authority is to 
be exercised. See U. S. v. Rock Royal Cooperative, Inc., 307 U. S. 
533 (1939); Carlson v. Landon, 342 U.S. 524 (1952) ; American 
Trucking Association, Inc., v. U.S. 344 U. S. 298 (1953) ; Davis, 
Administrative Law Treaties, Volume 1. 


The purpose of these provisions of the Act is to stabilize milk 
markets. This is accomplished, in part, through the creation of 
a “producer-settlement” fund whereby handlers make payments 
to the fund which are subsequently paid out to the producers. 
Therefore, the termination of obligations provision is clearly 
necessary to effectuate the provisions of Order No. 75. 


The Judicial Officer’s order denying plaintiff’s right to recover 
money paid under the illegal order provision between January, 
1949 and May, 1951, is affirmed. 


While the Act is silent as to the payment of interest, Section 
1036.88 of Order No. 75 does provide for the payment of interest 
on any unpaid obligation pursuant to Sections 1036.84, 1086.85, 
1086.86, 1086.87, or paragraph (a) of 1036.88. 


Section 1036.84 pertains to payments to the producer-settle- 
ment fund. Paragraph (b) of Section 975.84, the former Section 
of 1036.84, required the payment into the fund under the illegal 
order involved in this litigation. Section 1036.85 pertains to pay- 
ments out of the producer-settlement fund. Sections 1036.86 and 
1036.87 pertain to expenses of administration and marketing 
services. 


Section 1036.88 provides, in part, for the payment of interest 
on any unpaid obligation due a handler from the market admin- 
istrator whenever “audit by the Market Administrator of any 
handler’s reports, books, records, or accounts, discloses adjust- 
ments to be made, for any reason.” Following the previous spe- 
cific payment provisions, this provision is a general, catch-all pro- 
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vision providing for payment and interest on that payment when- 
ever an unpaid obligation is due a handler for any reason. Find- 
ing that the word “obligation” in Section 1036.89 includes obli- 
gation resulting from an illegal order, I find also that “‘obliga- 
tion” in Section 1036.88 also includes an obligation to make a 
payment resulting from money collected under an illegal order. 


Accordingly, this case will be remanded so that interest may 
be paid to the plaintiff on the sum of $47,719.19, pursuant to the 
provision of paragraph (b) of Section 1036.88. 


An order may be entered in accordance with this memorandum. 





